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ABSTRACT OF THESIS

Fight for the Line: The Struggle for Pass and Repass

Along the U.S.- Mexico Border

by
Ralph Santiago De Unamuno
Master of Arts in American Indian Studies
University of California, Los Angeles, 2006

Professor Duane Champagne, Chair

This thesis explores Native American Free Passage along the U.S.- Mexico border.
The writer contends that U.S. immigration laws impedes the free movement of religion,
culture, language, and tribal members of Native Nations bisected by the geopolitical border
between the United States and Mexico. A critical look at the approaches currently advocated
by Native Nations and their members, legal scholars, nation-states, and non-governmental
organizations towards a pass and repass solution is presented in this study. Ultimately the
author presents an alternative resolution for 'Border Tribes' bisected by the U.S. - Mexico

border via a multinational treaty between the Native Nations, Mexico, and the United States.



Chapter 1

Fight for the Line: The Struggle for Pass and Repass Along the U.S.- Mexico Border

Introduction

The tenacity of borders, both physical and mental, is a reality that is pervasive in
Indian country throughout North America. The borders that exist in the minds of and are
drawn upon the ancestral homelands of Indigenous people in North America are
innumerable. In Indian country ancestral homelands have been partitioned into reservations,
reserves, an@jidos— leaving Native peoples with a fraction of their original territory
granted to them by the sacred dictum of their traditional creation stories.

The processes of colonization and the establishment of geopolitical borders, imposed
on Indian people via colonization, reinforce borders to some degree in the minds of all who
negotiate them on a daily basis. African writer Frantz Fanon called this trait of a colonized
subject ‘internal colonization.” The mental borders that have been fostered primarily as a
result 500 years of European colonization, whether it be in the U.S. and Canada between
federally recognized tribes and unrecognized tribes, between recognized members and
unrecognized descendents, full-bloods and mixed-bloods, or in Mexico the age old tensions
between de-tribalized urban mestizos and Native spedkuiigs from an Indigenous

community—all of these dynamic impeded the free flow of Indigenous cultures, languages,



and religions within their ancestral territories. In the Americas we can attribute this to the
legacies left behind by the old empires of Spain, England, France, and their progeny such as
the contemporary nations-states of Mexico, the United States, and Canada.

All Native nations in North America, and indeed the totality of Native nations of the
Western hemisphere, have been adversely affected by the colonial policies of the
aforementioned Western powers. The old monarchies of Europe and present day nations-
states of the continent have, in various times in their history, dispensed policies upon Native
people that sought to eradicate Indigenous civilizations, cultures, languages, and their
religions via assimilation or in many cases even by exterminating the aboriginal people.
However, Indian nations have persevered and triumphed in the face of this great adversity.
While the effects of these borders may remain to some degree in the minds of Native people,
many borders can and are in the process of being reversed throughout Indigenous America
on the individual level through such efforts as the work currently being done on historical
trauma. On the tribal level we have seen some unique cases in Indian country where tribes
have become self-reliant, thus no longer depending on the economic aspect of the ‘guardian-
ward’ relationship with nation-states such as the successes in the United States via gaming
and other political-economic advances— nonetheless the colonial borders that bisect tribal
lands remain.

Nowhere else on the continent do the harsh realities of geopolitical borders affect the
perseverance of Indian culture, language, religion, and intra-tribal interaction than along the

borders between the contemporary North American nation-states. In the artic the Inuits



(Eskimo) are divided between the nations-states of Greenland, Russia, Canada, and the
United States, likewise the Haudenosaunees (Iroquois) and the Blackfeet (Blood) are bisected
by the border that demarcates the United States from Canada. Along the border between
Mexico and the United States there are almost a half a dozen Indian nations from the Gulf
of Mexico to the Pacific ocean, such as the Kickapoo, Yaqui, Tohono O’odham, Cocopah,
and Kumeyaay that are bisected and/or suffer aversely from the intense militarization of the
United States southern border. The commonality that all tribes near the U.S. —Mexico border
share is that, to some degree, they must negotiate with the effects of having their ancestral
homelands and/or their tribal members divided by the bordkr monteraas it is called in
Spanish. Unlike their northern cousins in Canada, the Indian nations along U.S.-Mexico
border do not have a treaty that explicitly guarantees the right to pass- and re-pass.

For my thesis | seek to write about the problematic issues affecting the rights of
members of Native Nations, bisected by the U.S.-Mexico border, to pass and repéks.
examine how the history of the demarcation of the southern border, the militarization of the
border for the War on Drugs and the War on Terror in the lafec@tury, and the
systematic enforcement of federal immigration policies on tribal lands bisected by the
international border, have impeded the free movement of Indigenous religion, culture,
language, economy, and tribal members— to the detriment of Nations bisected by the 150

year old geopolitical border. The lack of a treaty with pass and re-pass privileges has

! passand Repass or Indigenous border-crossing rights is the ability for members of an Indigenous nation, bisected
by a nation-state border, to cross the border within their ancestral homelands for social, cultural, religious, or
political purposes, and also enjoy the rights of return.



impaired the ability of tribal members of the Tohono O’odham, Kumeyaay, and Cocopah
Native Nations to negotiate with the nation-states of Mexico and the US to develop effective
pass and re-pass protocols; and the current policies that enforce immigration and customs
laws of the United States diminish Native sovereignty on the southern border.

| will be conducting a critical analysis of the approaches that have been proposed by
legal scholars, Native Nations and their members, nation-states, and non-governmental
organizations to bring a solution to pass and repass. In particular | will focus on 1) Appeals
to International Bodies; 2) a legal foundation for pass and repass through treaties; 3) Pass and
Re-pass litigation in Immigration and Customs Courts; and 4) Following an in-depth analysis
of the potential approaches to resolve pass and repass | will propose an alternative resolution
for the Tohono O’odham, Cocopah, and the Kumeyaay Nations.

This paper will look critically at the benefits, the drawbacks, and the potential to
extract a dialectic solution from the aforementioned approaches to resolve the issue of pass
and re-pass. Ultimately, | will advance the option of a multinational treaty between the
Tohono O’odham, Kumeyaay, Cocopah Indian Nations, the United States, and Mexico, in
order to resolve the issue of pass and re-pass on the southern border with the aim of
facilitating a higher quality of life for Native Peoples, safeguarding Native cultures,
languages, and religions to flourish unimpeded along the southern border.

Prior to this study and analysis of the ideas and solutions presented in recent
scholarship that addresses issues of transborder tribes, we must look towards a new

theoretical and methodological lens from which to approach the situation along the U.S.-



Mexico border This is necessary in order to avoid a binary approach that often regards the
overarching authority in the border region between the two nation-states of the United States
and Mexico as absolute, whichin turn disregards cultural, religious, and political sovereignty

of Native nations.

Methodology

I will draw my primary sources for this study from a variety of sources such as: tribal
government agencies, nation-state government agencies, court cases, newspapers,
newsletters, governmental and non-governmental organization websites, and official
communiqués. The majority of information found on tribes along the U.S.-Mexico border
can be found in newspaper articles from dailies along the southern border. In addition,
Federal and District courts cases from immigration, customs, and criminal courts also
constitute a large part of the primary sources. | will also incorporate primary research
material from tribal government representatives, INS officials, and community based
organizations and grass roots organizers, who organize around the issues of “pass and
repass.” It must be noted that due to the recent genesis of this area of study, it will be the
newspaper reporters, tribal governments, nation-state officials, and border and tribal activists
that will be the bedrock of primary resource material.

Currently the most comprehensively written material on Native Americans and

2 By “Transborder tribe” | mean Indian tribes whose membership and/or traditional territory traverse both sides

of an international geopolitical border between two nation-states.



geopolitical borders can be found in the secondary literature, legal notes and articles in
Federal Indian law journals. This will be the core secondary data and it will be from here |
extract a synthesis towards finding a resolution to the situation on the U.S.- Mexican border
in regards to transborder tribes. There is currently a dearth of articles in the academic
journals on Indians and nations-state borders. While the majority of secondary sources are
found in law journals, some of the earliest written articles on the subject can be found in
academic journals. The legal and academic articles and notes form the bedrock of my
theoretical orientation in regards to the subject matter.

In addition to exploring legal and academic scholarship written on the situation of
transborder tribes it is imperative to address the importance of geo-historical and
methodological positionality in relations to research on American Indian nations along the
southern border. Before studying and analyzing the ideas and solutions presented in recent
scholarship that addresses issues of transborder tribes, we must look towards a new
theoretical and methodological lens from which to approach the situation along the U.S.-
Mexico border. Thisis necessaryin order to avoid a binary that often regards the overarching
authority in the border region between the two nation-states of the United States and Mexico
as absolute, which in turn disregards cultural, religious and political sovereignty of Native
nations.

When undertaking research on tribes that have been traversed by geopolitical
boundaries, such as the situation along United States and Mexico, itis important that we take

into account our geo-historical positionality as researchers. By geo-historical positionality



| mean that we need to redirect our orientation of inquiry from the traditional east coast-to-
west coast perspective as identified by Richard Drinndtaicing WestAn eastern seaboard
centered paradigm is dominant in American history and would be a disservice to our goals
here. A perspective that perpetuates this orientation also runs the risk of further supporting
Anglo-American cultural hegemony in scholarship. We must turn our orientation towards
what can be described as a “Northeast/Southwest” lens of inquiry.

A Northeast/Southwest lens of inquiry would situate the land-base(s) of the Tohono
O’odhams, Kumeyaays, and Cocopah— regardless of political demarcations— to the core
of our analyses. From atribal-specific/centered core that directs us North/Southeast, we can
then continue from the perspective that the tribe(s) on the borders remained nations, and are
no less sovereign because of their proximity to/ “beneath” the international border(s). An
approach that looks Northeast/Southwest, such as the one | support, would require that
Washington D.C. and Mexico City, D.F. to be relegated to the periphery of our studies in
order to remove the nation-states from the center of cultural and political substantiation. The
benefit of situating the tribulations that transpire around and within transborder tribes, in
particular those resulting from the borders of nation-states, would be to recognize the
existence of these borders as impediments to tribal sovereignty and that derive their
legitimacy from distant nation-state capitols, rather than being derived from local/organic
tribal historical and/or political developments.

A suitable social science lens that looks at transborder tribes as a “whole” and not in

“parts” is one that does not limit the scope of inquiry as informed by the Native Nations



political and/or cultural relationship/affinity to a particular nation-state. | am influenced here
by a similar notion promoted by Mexican anthropologist Miguel Wilken-Robertson. This
anthropological approach considers entire language families and disregards the border as an
impediment to academic inquifyl his approach proves to be germane to this study as it was
conceived to study the relationship of the Yuman-speaking people of Baja California,
California, and Arizona, which includes the Kumeyaays/Kumiai whom are bisected by the
U.S.- Mexico border. Drawing from Wilken-Robertson’s ideas, a holistic approach to
transborder tribes will help to facilitate and ensure that scholars view the tribes as contiguous
nations and avoiding characterizing them as “fragmented” cultures, or “scattered” nations.
Similarly it is imperative that we guide our scholarship with the understanding that these
tribes have been in this locale (the border) since time immemorial.

The anthropological and linguistic evidence in the case of the Yuman people support
the need to approach transborder tribes as a “whole.” In addition to the support from the
social science disciplines, | also will draw from an epistemology that will help facilitate a
dialogue in this direction. For this | depend on “Border thinking” as articulated by Walter
Mignolo inLocal Histories/ Global Designs: Coloniality, Subaltern Knowledges, and Border
Thinking.

In Local Histories/ Global Design#/alter Mignolo seeks to develop a new paradigm

for understanding planetary “coloniality of power,” and the limits of Area Studies in the

3 Miguel Wilken- Robertson. <Una Separacion Artificial: Grupos Yumanos de Mexico y Estados Unidos,>

Estudios Fronterizo: Revista del Instituto de Investigaciones Socie81- 32 (1993): 136.



United States. The ideas put forth rocal Histories/ Global Designsvarrant further
discussion in their own right, such as the notion of "colonial difference” (heavily influenced
by world systems theories) premised on what Mignolo asserts revolves around the idea of
“Modernity/Coloniality.” | am more concerned with Mignolo’s assertions of the emergence
of new forms of knowledge that he calls "Border Thinking." What Mignolo is advancing
with “Border Thinking” is that the theories proposed by intellectuals from within
marginalized communities in the United States, in particular those that are cognizant of the
“colonial difference,” have all created the foundation of and fostered a space for “Border
Thinking” and “Border Gnosis”. While border gnoseology is substantial to the ideas
presented irLocal Histories/ Global Designst is Mignolo’s intellectualization of the
intuitions of marginalized scholars of color from within the United States that | find useful.
Through Mignolo’s discussion it is possible to use the elements fouhdcal Histories/
Global Designdor researching the issues of transborder tribes and bringing to the fore a

conceptual framework that will be unique to American Indian transborder research.

* The idea “colonial difference” is grounded in the Humanities, but it is nonetheless germane to this discussion.
To give a brief contextualization of the idea we can draw from Mignolo’s own words, By ‘colonial differences’ |
mean ...the classification of the planet in the modern/ colonial imaginary, by enacting coloniality of power, as energy
and a machine to transform differences into values. If racism is the matrix that permeates every domain of the
imaginary of the modern/colonial world system, “Occidentalism” is the overarching metaphor around which colonial
difference have been articulated and rearticulated through the changing hands in the history of capitalism and the
changing ideologies motivated by imperial conflicts.” Walter Mignolmcal Histories/ Global Designs:
Coloniality, Sublatern Knowledges, and Border Thinkiagnceton: Princeton UP, 2000), 13.

° Abetter understanding of Border Gnoseology can be founaktial Histories/ Global DesigndVlignolo states

that, “Border gnoseology is a critical reflection on knowledge production from both the interior borders of the
modern/ colonial world system (imperial conflicts, hegemonic languages, directionality of translations, etc) and its
exterior borders (imperial conflicts with cultures being colonized, as well as the subsequent stages of independence
or decolonization).” Mignolo, 11.



In this paper | seek to advance Mignolo’s brand of “border thinking.” | am not
looking at the issue of Indigenous border-crossing rights as a problem that exists on the U.S..-
Mexico border merely as a result of its geography or “area,” there is nothing “essential”’ to
tribal life that dictates that the free flow of Native peoples within their ancestral homelands
be impeded by nation-states borders. What | seek to interrogate is the “coloniality” of the
pass and repass impediment and how a resolution will need to employ a brand of “border
thinking;” one that situates the tribal nations at the center of all discourse and action in order
to come to a resolution of the problem, in which the sovereignty of Native Nations is
respected.

In order to come to a juncture where we can transform “Border Thinking” into a
methodology for the U.S.- Mexico border, we must first explore what Mignolo expounds
about “Border Thinking.” Border thinking is a synthesis of many previous notions that have
been articulated by intellectuals of color in the United States who are members of
marginalized communities. Mignolo argues that it is precisely because of such a peripheral
position in the history and society of the U.S. that such a framework emerges. Mignolo
states, “l open it up [epistemologies] to a new dimension of thinking from the border of the
modern/ colonial world system by bringing into the discussion Du Bois’s “double
consciousness” and Gloria Anzaldua’s “new mestiza consciousness” grounded in the

experience of the borderlandsMignolo’s ideas are influenced in large part by notions of

6 Mignolo, 52.
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“liminality,” and articulate a sense of understanding of oppressions from the standpoint of
an insider, a type of “gnoseology,” as Mignolo would assert. Drawing from the intuitions of
Du Bois and Anzladua, Mignolo provides for us an intellectualization of these ideas in the
form of this conceptual framework. lrocal Histories/ Global DesignMignolo further
anticipates that his brand of border thinking has the capacity to generate new knowledge,

Transcend[ing] hermeneutics and epistemology and the corresponding

distinction between the knower and the known, in the epistemology of the

second modernity. To describe in “reality” both sides of the border is not the

problem. The problem s to do it from its exteriority (in Levinas’s sense). The

goal is to erase the distinction between the knower and the known, between

a “hybrid” object (the borderland as the known) and a “pure” disciplinary or

interdisciplinary subject (knower), uncontaminated by the border matter he

or she describes... Border thinking should be the space in which this new

logic could be thought odt.
Such an assertion as erasing the “knower” and the “known” can assist us as a framework in
researching transborder tribes. By placing the researchers/ borders/ nation- states as the
“known,” meaning these elements have demonstrated what they represent and propose to the
tribes and often times work in concert (i.e. obtaining information for research, disrupting
cultures, seeking to diminish tribal sovereignty, etc...); we can then situate the tribes as the

“knower.™

In comparison to the intellectuals whose intuitions Mignolo has intellectualized (e.g.

! Mignolo, 18.

8 | must state here that | am not presenting the tribe as “uncontaminated” in what Anthropologists perceive of as
the “ethnographic present’- frozen in amber since the time of contact with the West, but as nations/ peoples that
continue to conceive of, and pursue the inherent sovereignty that they have manifested since time
immemorial—irregardless of the geopolitical borders that now traverse and divide their nations/ lands and posses
agency within the framework of discussion that they construct.

11



Du Bois and Anzaldua), we should also recognize that tribal people possesses a “double
consciousness” of sorts in terms of nationality. The intuitions of Du Bois and Anzaldua are
based on the African- American and Chicana/o experience and are similar to Native
Americans in this aspect. Double- consciousness and indeed third and fourth consciousness
can be manifested as aresult of social exploitations via sexism, classism, and heterosexisms;
no doubt these reactionary social dynamics are at play in any society, and are also relevant
to tribal members on/in the border.

It is important that we do not equate the particularities of what can be called here a
tribal “double-consciousness” with that of the identity politics of minority groups within a
nation-state. While no society is impervious to the decadent “isms” of the world, a Native
Nation and its people retain their national identity. Issues of race, class, gender, and
sexuality to be certain, are functioning in Indian country and are part of a tribal member’s
consciousness whether they be in Mexico, the U.S., or Canada. However, the nation to
nation relationship between the tribal nation and the nation-state addlam®nsion’ that
is often over looked by both the nation-state, mostly out of opportunistic political or
economic motivations; in some cases by scholars, probably because of a lack of knowledge
or because of a general conflation of tribal sovereignty in nationalisms and separatism as one
in the same. It then becomes important to look at Native Nations in the context of having
been relegated to a peripheral location when the demarcation of the borders transpired in
North America. We can then prescribe a “border thinking” approach in our research and

avoid further distortions or fragmentation of the subject. Therefore, in this study the center

12



to all of our inquiries must be one that positions the tribes and tribal sovereignty at the center
of all proposed resolutions to pass and repass.

In this paper | will consider the status of tribes and bands that are federally recognized
and those not recognized, such as the tribal members in Mexico and those in the U.S. who
do not have a trust relationship with the federal government, couple this with domestic-
dependant status for U.S. members of transborder tribes (i.e. Tohono O’odham, Kumeyaay,
Cocopah) and non-national recognition as the case in Mexico. Indeed, such a difference
exists in the legal tradition that Mexico does not even articulate trust responsibilities, nor
does it even consider the tribal status of a person for any official purposes. In approaching
such contradictory and often times confusing situations like these, Mignolo’s border thinking
can assist us in alleviating some uncertainties, especially in the area of treaties and other
international agreements. From this analysis we can then situate how these ideas can be
made relevant to transborder tribes and research that addresses contemporary issues and
problems relating to international, tribal, federal legislation, and policies, resulting from the
historical and political processes of colonization of Native peoples along the southern border.
After such an examination, we can then build a framework for future academic, legal, and
political inquires on transborder tribes from a pro-demaocratic, progressive, de-colonial, social

science research standpoint.
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Chapter 2
Review of The Literature

Through a critical review of scholarship that exists on Native Nations bisected by the
U.S.- Mexico border, and the problems that arises between the Native Nations and the
nation-states of Mexico and the United States, we will gain a greater understanding of the
situation by reviewing what others have written on the subject. A review of literature written
specifically on Indian people and nation-state borders is significant in order to gain a better
understanding of how scholars from across different scholarly fields have grappled with the
guandaries that surface in the realm of international, tribal, federal legislation and policies,
resulting from the historical and political processes of colonization of Native peoples along
the southern U.S. border.

At present there is a dearth of research written on the subject of American Indian
nations bisected by nation-state borders in North America. Though growth in literature in the
fields of “borderland studies” in Chicana/o Studies and “Border Studies” in International
Development has been phenomenal in recent years, discussion of Native people has been
absent from both fields. The majority of what has been written on Indian Nations and
international borders has focused on the U.S.- Canada border and Jay’s Treaty. In addition,
research on Indian peoples and nation-states borders is almost exclusively found in the area
of Federal Indian Law in legal articles and notes. Not until recently has more literature been
written on the U.S.-Mexico border and American Indians outside of this field. A review of

secondary source literature on tribal nations bisected by nation-states sharing a geopolitical
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border with the United States is necessary in order to gain a better understanding of how
scholars have grappled with the quandaries that surface in the realm of international, tribal,
and federal legislation and policies, resulting from the historical and political processes of
colonization of tribal lands along the southern border.

Currently the amount of scholarly research dedicated to the subject is limited.
Although the amount of scholarship is small, the task at hand to review the literature in this
burgeoning field will be an important enterprise for this paper and those seeking to
understand the historical and political complexities of transborder tribes and other Indigenous
peoples bisected by geopolitical borders in the future. In addition, we will be able to tabulate
what current solutions are being posed for further discussion or as actual resolutions to the
pass and repass problem. Of particular importance in this literature review will be
identifying how notions of Native sovereignty and tribal citizenship, in regards to the
precarious political status of transborder tribes, are currently understood and presented in the
literature.

Of parallel importance is the reliance on Anglo-centric academic frameworks and
scholarship within American Indian Studies and allied fields. American Indian Studies
scholars are often successful in implementing tribal specific frameworks for academic
inquiries, such as a Diné or Lakota- centered approaches to education or tribal legal systems.
Many Pan-Indian approachesinthe U.S. and Canadato scholarship or political alliances with
Indigenous, who where not colonized by colonizers with Anglo traditions of law or culture

in some circles, are often times not even considered Indigenous. The situation along the
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southern U.S. border does not solely concern the Anglo legal traditions, neither does the
international political situation lends itself to only consider the respective Native languages
and English, but it must also include the Spanish language. While we must be careful to not
(re)inscribe Hispanic hegemony on the border, the Spanish language and Mexican culture
are as much an influence on the border, as English and Anglo-American culture influences
are on the southern boundary and the indigenous people.

As a result of differences brought about between Native peoples because of
colonizers, more often than not research from Mexico is not considered, in some cases it may
be due to language barriers. While the research from Mexico is not as developed as the
research from the U.S.-Canada border, it must be incorporated into the scope of study, since
it will be a multinational effort that must be undertaken in the political arena, as well as in
the academic arena. Another factor in the lack of incorporation of Spanish-language sources
could be the presence of an insular vein in the collective field of American Indian Studies
that regards Mexican Indians as something other than Indian. Commentary on the
predilection towards Anglo-centricity in American Indian Studies can be found in an art
exhibition that was assembled in the late 1970’s by Bernard Fontana. In his exhibition
Fontana assembled many cultural artifact and photos from the Indians of Mexico’s northwest
and titled it “The Other Southwest This profound cultural and academic commentary was

directed at scholars within the field of American Indian Studies and to others whose narrow

Bernard Fontana, et dlhe Other Southwest: Indian Arts and Crafts of Northwest MeXieboenix: Heard
Museum, 1977).
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research and conception of Indian people mistakenly stops at the U.S.- Mexico border, and
at the border of Anglo-Spanish colonization.

The shortsightedness within the field may have been resident since its inception as
part of the Western academic tradition starting with early Ethnology and Anthropology. This
is evident with writings from some of the first people to document and publish on the subject
of American Indian culture and post-contact Native history in the American West. Early
“ethnographers” such as Stephen Powers claimed in his babkes of Californiawritten
in 1877, that Indians of southern California were just Mexicans who learned Indian
languages, and that most Indians of southern California were extinct (including the
Kumeyaay). The ethnocentric and chauvinistic works of Stephen Powers have since been
disproved or reconsidered, but his ideas that Indians that had initial contact or were colonized
by the Spanish were not as “Indian” as those who were under Anglo domination still exist
to some degree. These ideas seem to resonate, consciously or unconsciously, among many
scholars within the field of American Indian Studies or in related fields. Power’s statements
may have also created an atmosphere of animosity in that Indian peoples from the “Spanish
borderlands” may need to exert their “Indianess” much more than those whose history was
one of Anglo colonization.

Anglo-centrism is a major stumbling block to overcome in order to delimit the
subject, but it is necessary in order to produce more holistic research on the issues of
transborder people, especially since many nations had extensive contact with the Spanish

empire and Hispanic colonization prior to 1848. In approaching the secondary sources we
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must keep in mind Mignolo’s “Border Thinking;” being careful not to limit the literature
within the Anglo cultural and legal traditions, | have scoured the field of Federal Indian law
and pertinent academic journals in English and Spanish for works that are germane to the
subject of pass and repass. There is now an emergence of legal and academic research on the
subject of transborder tribes. The parameters of what | will consider germane to pass and
repass policy, and legal and political transborder research are not too restrictive at this current
stage of academic inquiry. The oldest, but least voluminous concentration on Indigenous
people bisected by U.S. geopolitical borders can be found in the social science literature.
The earliest piece dedicated to the subject, “Los Indigenas de la Frontera Entre México y los
Estados Unidos”, emerges in 1983 by one of Mexico’s foremost Anthropologists, Miguel
Leon-Portilla.

In “Los Indigenas de la Frontera Entre México y los Estados Unidos,” Ledn-Portilla
is the first to take an in depth look at Native peoples along the U.S.-Mexico border. Prolific
writers on the subject of colonization and tribes of the southwestern U.S. and northern
Mexico, like Edward Spicer and Edward Dozier, cast a colossal netin looking at tribes in the
border region or what is often referred to as the “Spanish Borderlands.” The focus has often
been set as far north to include the Navajo reservation and the Apacheria of Northern
Arizona, to the Pueblos in Northern New Mexico— more than 100 miles or 250 km from the
international border.

The cross-disciplinary inquiries in “Los Indigenas de la Frontera Entre México y los

Estados Unidos” focuses on the linguistic and cultural plurality of the Indigenous prior to
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colonization; the principal consequences of European contact; the Indigenous people and the
demarcation of the international border; and lastly the contemporary issues of the Indigenous
on the border. Ledn-Portilla’s overall objective in this article is to establish a “point of
reference” or framework, and a criterion for future Historical and Anthropological
investigations on transborder tribesindigenas de fronterf@as the author refers to the
Indigenous of the regiott.Miguel Ledn-Portilla’s focus encompasses the entire southern
border region, and is the first to narrow the previously colossal scope established by Spicer
and Dozier from the entire southwestern U.S. and northern Mexico, and brings to the fore
tribes that are on the southern border, and those that are indeed bisected by the southern
border.

A great attribute of Ledn-Portilla’s article is it asserts that tribes bisected by the U.S.-
Mexico border are not “fragmented” peoples. The author states,

Por ello, entenderé aqui como “geografia de los indigenas de la forntera,” la

faja territorial en la que han vivido o viven etnias nativas que- en un

continuum cultural- han hecho sentir su presencia de uno y otro lado de la

actual linea divisoria

Our understanding here is that, “the transborder Indigenous geography,” is a

strip of territory in which they have lived as Indigenous ethnic groups —in

cultural continuums- and have made their presences know on both sides of
the international border.

10 Indigenas de frontera translate to “Indigenous of the Border” in reference to a geographic locale.

1 Miguel Ledn-Portilla. “Los Indigena de la Frontera Entre México y los Estados Unidos,” Reglas del Juego y
Juegos Sin Reglas en la Vida Fronteriza: 11l Reunién de Universidades Mexicana y de Estados Unidos 23-23 de
Octubre de 1983 Tijuana, Baja California, ed. Miranda, Mario & J.W. Wilkie (1985): 196.

12 Leon-Portilla, 196.
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While cultural evolution and differences are bound to occur as a result of the processes of
history, theses processes will no doubt be intensified when Native peoples must contend with
a border and the two different dominant cultures, acculturation can forge divergent paths for
transborder tribes. Ledn-Portilla asserts that the presences of a whole, Tohono O’dham or
Quechan culture for example, are not fragmented and a cultural continuum exists.
Ledn-Portilla’s article also provides us with the first scholarly identification of tribes
transected by the US-Mexico border, here he identifies the Kumeyaays, Cocopahs, Papago
(Tohono O’odhams),Yaquis, and Kickapoosratigenas de fronteraMiguel Ledn-Portilla
also defines Native Nations along the bordandi&yenas de frontera

Los indigenas que tienen parientes al otro lados de la frontera y los un poco
mas alejados, pero cuya presencia signicativa en la région.

The Indigenous that have relatives on the other side(s) of the international
border, and for those that are further from the border, they maintain a
significant presence in the region.
The author’s operational definition here allows for the inclusions of all tribes whose people
had traversed that southern border throughout their history. Also of value for further
anthropological research, Leon-Portilla offers a list of Ethnographical works that would help
in further research on indigenas de frontérélLos Indigenas de la frontera entre México y

los Estados Unidos” is a great resource for anthropological inquiry into American Indian

cultures in the southwest.

13 Ledn-Portilla, 214

4 Leon-Portilla 216
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This article offers a conceptualization of the historical process of colonization as a
result of the demarcation of the geopolitical border between the U.S. and Mexico. Miguel
Leodn-Portilla brings to the fore thatdigenas de fronteran contrast to other tribal nations,
have a unique situation on the border. The author further contends that,

Dado que varios de esto grupos tienen parientes de otro lado de la linea

divioria, ¢ es possible encontrar una solucion de verdad operante que facilite

sus frecuentes cruces de la front&ra?

Given that the various groups have relations on the other side of the dividing

line, is it possible to find a functional solution that will help facilitate pass

and repass?

Thus referencing the pass and repass issues and pointing out that the onus towards finding
a solution weighs heavily on the nation-states, because, as a peoples or as nations, they must
negotiate with two separate nation-states on a variety of political issues, under difficult
circumstance, because the “respective governments have not made concerted efforts to
cleared obstacles resulting from the geopolitical border out from the front of the tribes”.

On a critical note, the article was lacking an in depth analysis of the adverse effects
of the U.S.-Mexico border on Indigenous languages, cultures, religions, and the people as a
“whole”, for contemporary times. In this sense the article’s coverage was mainly topical and
made surface level inquiries. There was little focus on any particular issues or issues related

to a particular tribe, and the author gave a lot of attention to tribes of Northern Arizona and

New Mexico that do not necessarily have chronic issues with the U.S.-Mexico border. In

15 | edn-Portilla 218
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addition, the article was written at the height of the Texas Band of Kickapoo movement
towards getting a pass and repass policy implement via the U.S. Federal government,
culminating with the Texas Band of Kickapoo Act of 1983, but through out the entire article

it made only one reference in passing on the subject.

The work in “Los Indigenas de la Frontera Entre México y los Estados Unidos”
makes it a foundational piece for any research on tribes and U.S.- Mexico border. While
some changes have occurred in terms of the political action and the development of pass and
repass policy along the southern border since its publication, much of the insight presented
by Ledn-Portilla’s article remains pertinent. The main challenges of the article are of no fault
to the author. The legal and academic literatures in English on North American transborder
tribes have not referenced Ledn-Portilla’s article, if they have ever located it at all. The
reason more than likely is monolingualism of American academics, rather than malice, thus
demonstrating the importance of bilingualism as a key component to any research that
focuses on the U.S.-Mexico border. “Los Indigenas de la Frontera Entre México y los
Estados Unidos” is the first academic paper on the subject of transborder tribes and it is
important that such a paper was written by an academic of Le6n-Portilla’s caliber; however,
it would be nearly ten years before the issues of the U.S.-Mexico border takes center stage
in another scholarly article.

Another relevant article in the Spanish language anthropological literature that
focuses on tribes split by the U.S.-Mexico border, published ten years after the conference

in which “Los Indigenas de la Frontera Entre México y los Estados Unidos” was presented
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is “Una Separacion Artificial: Groupos Yumanos de México Y Estados Unidos” written by
Miguel Wilken-Robertson, anthropologist and the former directo€wifuras Nativas
(CUNA) of Ensenada, Baja California. Miguel Wilken-Robertson’s article focuses on the
people of the Yuman language groups along the border region in the four corners area
between California, Arizona, Baja California, and Sonora. This article is also significant for

its relevance to this paper because the Kumeyaay and Cocopah are of the Yuman language
group, as well as subjects of the resolution for pass and repass that | will propose in this
paper.

“Una Separacion Artificial” also has not been utilized by the English-language
academic and legal literature, but is a valuable source for Yumans on the border. Miguel
Wilken-Robertson’s objective was to demonstrate, through oral history and anthropological
evidence, that the Yuman groups of Baja California still maintain strong cultural connections
to the Yuman groups across the border in Southern California and Affzeteaalso
proposes that researchers should view the members of the Yuman language groups as “a
whole rather than fragmented in parts” when conducting anthropological inquiries along the
border. Wilken-Robertson lays out a framework for investigations and identifies positive
attributes to a holistic approach to Yumans and the border,

Es necesaria investigacion adicional que tome en consideracion a la region

yumana como un todo, en vez de separa arbitrariamente a los grupos
yumanos de México y de Estados Unidos, con el propdésitio de unir de nuevo

16 Miguel Wilken-Robertson. “Una Separacion Artificial: Grupos Yumanos de Mexico y Estados Unidos,”

Estudios Fronterizo: Revista del Instituto de Investigaciones Socie81- 32 (1993): 136
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los fragmentos disperses de miles de afios de historia indfgena.

It is important in future research that the traditional Yuman territory and

people are articulated and approached as a whole rather than separating them

as “American” Yuman and “Mexican” Yuman, this is done with the intent of

reunifying the fragments of thousands of years of tribal history.

Wilken-Robertson’s statement here is important for future research on transborder tribes,
especially in law and policy.

Wilken-Robertson’s article does not attempt to present a solution to pass and repass,
nor is this the intent of the author. This article is a great source for those conducting research
on Yuman peoples and the international border. The author positions the Yuman people at
the center of his research and de-centers the geopolitical border recognizing it as a source of
cultural fragmentation — successfullyimpeding the possibility of the “ethnographic present”
from his study. Wilken- Robertson’s states that previous work’s on the Yuman groups have
had adverse affects on research and have perpetuated inaccurate portrayals of the region’s
Indigenous peoples,

Lafronterainternacional, de creacion relativmente reciente y que separaalos

yumans Mexicanos de los Estados Unidos, establecié una division artificial

entre estos grupos relacionados, asi como una confusion en la literatura

tocante a su historia comth.

The relatively recent creation of the international border [U.S.- Mexico] that

currently separates the Mexican Yumans from the U.S. Yumans, in effect

established an artificial division between these related groups similar to the
scholarship that has also mystified any shared history of the two.

7 Wilken-Robertson, 157.

18 Wilken-Robertson, 136.
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Wilken-Roberton further challenges the field of scholarship relating to Native Nations on
the border to explore and research their cultural nexus further as it relates to the border.
The article also brings to the readers attention that the border not only affects the
Kumeyaays/Kumiai, but indeed all Yuman-speakers along the border around the Colorado
River delta, such as the Cocopah, Paipai, and the Kamia. Wilkens-Robertson asserts that
regardless of geopolitical borders, cultural and historical nexuses continue to proliferate:
En el caso de los grupos yumanos de Baja California, cada uno tiene una
relacion especial con grupos yumanos al norte de la frontera, algunos
vinculos muy antiguos (los kiliwa), otros con una historia comin mas
reciente (los paipai) y algunos cuyos territorios y lenguajes aun forman un
continuum (los kumia y cucupd) a pesar de su separacion por la frontera
internacional?
In the case of the Yumans of Baja California, each one has a nexus with their
counter parts north of the border, while some ties are more ancient than
others, such as the Kiliwas, some tribes have a more recent history in
comparison to the more established Yuman-speakers in the region, as is the
case with the Paipai. Others, such as the Kumeyaay/Kumia and the Cucupa,
continue to have a cultural and linguistontinuumnotwithstanding the
separation due to the international border.
Making a direct reference to Miguel Ledn-Portilla’s emphasis on the cultural continuum of
tribal culture, Wilken-Robertson also concurs that regardless of the bisection of the Native
Nations by the U.S.-Mexico border, a continuum is maintained. This is an extremely
important point and can be relevant to future policy along the southern border — depending

on how restrictive the nation-states may get in terms of a negotiated agreement on pass and

repass. Anthropological evidence such as this has already proven to play an important role

19 Wilken-Robertson, 139.
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in international border crossing policy with the United States northern neighbor, Cdnada.

One of Miguel Wilken-Robertson’s great contributions to the burgeoning academic
research on the border’s affects on Indian culture is presented in this article. The author
makes the first economic and cultural evaluation of tribes that are split by the U.S.-Mexico
border,

En general, puede decirse que los grupos del norte de la frontera han
difrutado los beneficios del desarrollo econémico al costo de un mas rapido
processo de aculturacion por la sociedad dominante, minetras que los grupos
al sur de la frontera han mantenidos mucha de su cultura tradicional— uso de
la lengua indagena, recoleccién de plantas alimenticias silvestres y la
elaboracién de artesianias, para mencionar algunas— mientras permanecen
marginados econdémica y geograficamente de la sociedad donfihante.

In general it can be said the [Yuman] groups north of the border have enjoyed
the benefits of economic development at the cost of rapid acculturation into
the dominant society, while the [Yuman] groups south of the border have
maintained much of their traditional culture— they still speak their Native
languages, have knowledge of uses and application of wild plants, and
traditional artistries, to name a few— but they have been marginalized
economically and geographically from the dominant culture.
Wilken-Robertson makes what can be characterized as the most profound statement to be
made on the effects of the U.S.-Mexico border on the Yuman people. This is the only
evaluative statement made on the effects of the border on any bisected tribe and this is the

only article that compares and contrasts the trajectory of the same tribes that traverse the

U.S.-Mexico border.

20 Along the U.S.-Canada border, the Canadian government has had a long-standing policy of only allowing pass

and repass to those native peoples whom maintain a cultural nexus and whom can demoaostrieiani”to
tribes directly on the U.S. side of the border.

2 Wilken-Robertson, 140.
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“Una Separacion Atrtificial: Groupos Yumanos de México Y Estados Unidos” by
Miguel Wilken-Robertson is an essential text to the canon of transborder Indigenous
literature. Wilken-Robertson’s article has been used by Kumeyaay border-crossing rights
activists in southern California/ Baja California, and can be of great use beyond the scope of
the Yuman border-crossing issues. The interpretive framework established in this article, and
the comparative analysis put forth by Wilken-Robertson, are of great value to any scholarly
work on transborder Indigenous issues.

Eileen M. Luna-Firebaugh’s “The Border Crossed Us: Border Crossing Issues of the
Indigenous Peoples of the Americas” is a more recent article dedicated to border issues and
Indigenous peoples of North America in the academic literature. This article was published
nearly ten years after Miguel Wilken-Robertson’s article on the border and Yuman peoples,
and twenty years after Miguel Ledn-Portilla’s “Los Indigenas de la Frontera Entre México
y los Estados Unidos.” Interesting enough, outside of the legal notes on Indigenous people
of North America and nation-state borders, Luna-Firebaugh’s article is the first English-
language academic text dedicated to the subject. The lack of attention by American Indian
Studies and the U.S. social sciences is confounding. The obscurity of the Native American
free passage in American schoalrship demonstrates there has been very little interest on the
issue of Indigenous peoples bisected by the U.S.-Mexico border— other than in law and
public policy research.

In “The Border Crossed Us” Luna-Firebaugh sets out to “describe the scope and

dimension of the problems of the border crossing faced by various indigenous nations
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through an examination of the patterns of impact and attempted resoléibhe’ author
presents a historical contextualization of the development of the northern and southern
borders of the United States, colonization of the respected region’s Indigenous people, and
the effects these have had on the Indigenous peoples that were “transected” by the respective
border. In this context, Luna-Firebaugh makes a profound cultural and economic analysis of
the effects of the border on the Indigenous peoples, in stating, “for some the cultural ties of
the people were maintained. For others the ties were severed, the impacts on the culture and
traditions were horrific, and there were economic consequefices.”

Luna-Firebaugh also illuminates the different political and legal dynamics operating
on the U.S.-Mexico, and the Canada-U.S. border, as they relate to indigenous peoples. The
author then identifies the historic and contemporary border-crossing issues of each
transborder tribe along both geopolitical boundaries; with a brief and particularized summary
of every tribe that is adversely affected by the border to the north and to the south of the
United States. Eileen Luna-Firebaugh then advances what can be said to be the core
argument to the issues of pass and repass from the perspective of the Indigenous by stating,
“The critical question is whether it is proper for nations-states to deny indigenous peoples
access to their traditional sites, regardless of which side of an international border they are

on, orto restrict their family contacts or the continuance of their religions and cultures. These

22 Ejleen M. Luna-Firebaugh. “The Border Crossed Us: Border Crossing Issues of the Indigenous Peoples of the

Americas"Wicazo Sa Reviewp. 17:1 (2002): 161.

= Luna-Firebaugh, 162.
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issues for the indigenous of the North American continent must be addressed if indigenous
cultures and traditions are to survivé?’ This statement is no doubt of great importance to

all work currently underway that focus on the Indigenous and nation-state border— whether
it be academic, legal, or political.

Luna-Firebaugh then navigates us through the murky waters of political and legal
approaches currently undertaken by activists, tribal governments, and the nation-states to
resolve border-crossing problems. The author presents an evaluation of the situation along
both borders by stating “the general failure of the colonizing governments to allow
indigenous input into the resolution of the border issues has further the assault on the
sovereignty of indigenous nations of the North American continent,” thus identifying for us
another dimension to the pass and repass— tribal sovereignty. The author organizes the
attempted resolutions in a similar format to the work in the legal research on pass and repass.

The categorization in the legal research, and in Luna-Firebaugh’s article identifies
five approachesto resolve indigenous border-crossing which go as follows: 1) The individual
approach; 2) the legislative approach; 3) the negotiation approach; 4) the litigation approach,;
and the 5) the international approach. The author gave a great overview of each of the
approaches in her article and concludes with an evaluation of the effectiveness of the each
approach thus far. As well as the potential for these approaches to resolve border-crossing

problems for the Indigenous. After the author’s evaluation of the approaches Luna-Firebaugh

24 Luna- Firebaugh, 161.
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contends that another approach is possible,

A unified approach by the indigenous nations of this continent, through their

empowered organizations, could focus the world’s attention on the issues of

the rightto maintain traditional contacts and ceremonies. This approach could

force the colonizers to give new consideration to the traditional rights of the

indigenous and to the rights guaranteed in laws and treaties...and protections

of other rights long ignored or forgottéh.
Although the author was not too detailed in her explanation on how exactly this approach
would work to pragmatically resolve border-crossing problems, the author’s contribution to
the currentimpasse at the border is the type of scholarship that should be expected from the
academic literature. It is useful that Luna-Firebaugh concluded with the contribution of
potential resolution. Eileen Luna-Firebaugh’s work is a great source for those who seek to
grasp the history of tribes transected by the northern and southern borders; along with the
approaches that have been undertaken to resolve the problems that geopolitical boundaries
create for them. The reader can take away from this article a concise view of the previous
approaches to pass and repass. “The Border Crossed Us” is timely, given the upsurge in
activity around border crossing rights for the Tohono O’odham and the Kumeyaay.

In one sense, it is remarkable that this article is groundbreaking in the social science
research on Indigenous border-crossing issues in North America—it is the first article to

explore the topic outside Federal Indian law. However, on the same token it must be noted

that it is disappointing that this is the first published social science article in English, and is

% Luna-Firebaugh, 179.
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only the third article dedicated to the subject since the first anthropological paper was
presented in 1983. Pass and repass and the effects of nation-state borders on the Indigenous
people of North America is an understudied aspect of border research, and is an area of the
social sciences that needs more attention.

Research on Native American free passage rights has long been a subject of
controversy along the U.S.- Canada border. Since 1793 tribes transected by the northern
border have foughtto preserve their aboriginal rights of free travel through out their ancestral
homeland. Most of the legal research on the subject has centered on the issue of pass and
repass and the transport of trade goods for First Nations tribes. Although not prolific, the
legal literature is a greater source for research in volume and lends itself to be more solution-
based than the social science literature. As of now there are no notable published legal works
published in Spanish from Mexico. Some reasons for this may be that there may also exist
to some degree a lack of interest in the subject, and that the Mexican legal system is very
different than the Anglo legal tradition which both the United States and Canada share. A
common language and a common legal tradition help to explain more the international
solidarity amongst American Indians and First Nations tribes of Canada in terms of action
and scholarship.

The four legal notes that will be discussed at length for the rest of this literature
review are “The Medicine Line: A Border Dividing Tribal Sovereignty, Economies and
Families” by Sharon O’Brien; “A Culture Divided by the United States-Mexico Border: The

Tohono O’odham Claim for Border Crossing Rights” by Megan S. Austin, “Problems and
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Solutions Regarding Indigenous Peoples Split by International Borders” written by Richard
Osburn; and “The United States border: A Barrier to Cultural Survival” by Leah Castella.
These legal notes approach the subject from a Federal Indian Law perspective. While there
exists other notable legal reviews and magazine articles on this subject, the field is not
expansive, but it is more voluminous in articles than the social science texts. At current |
believe that the said articles are foundational texts for the issues unfolding along the
border(s).

Sharon O’Brien’s “The Medicine Line: A Border Dividing Tribal Sovereignty,
Economies and Families” was published in 1984 and is the first legal article in the legal
research dedicated to Indigenous peoples and nation-state borders. O’Brien’s article
addresses the problems of Indigenous peoples on the U.S.-Canadian border and their rights
under the Jay Treaty and the Treaty of Ghent, and the author seeks to examine “the political,
economic and cultural problems faced by border tribes and analyzes the United States’ and
Canada’s position on tribal border rights... explores possible solutions to the border
problem.?® The author takes an in depth look at the complex dynamics of borders that divide
Indigenous peoples. In this article the author looks at suchissues as the role of Jay Treaty and
Treaty of Ghent on the northern border; the modern political, cultural, and economic
problems caused by the border; international law and Indian treaties; citizenship and race as

restrictions on the sovereignty of border tribes; and paths towards redressing past injustices.

2 gSharon O’'Brien. “The Medicine Line: A Border Dividing Tribal Sovereignty, Economies and Families ”

Fordham Law Reviewjo. 53 (1984): 315
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In “The Medicine Line” the author gives particular attention to twentieth century
immigration and U.S. and Canadian legislation, citizenship laws, and immigration and
custom policies and their effects on border tribes—with an emphasis on border crossing
rights. This article also gives an in depth examination of immigration and customs litigation,
providing a valuable legal historical contextualization of the U.S.-Canada border— much the
same Wilken-Robertson did in “Una Separacion Artificial: Groupos Yumanos de México Y
Estados Unidos”

One of the most noteworthy contributions by Sharon O’Brien in “The Medicine Line”
is the author’s outline of immigration, and customs, pass and repass cases that pertain to the
U.S.-Canada border. Remarkably, the author’s approach and analysis of this series of cases
has been utilized in all the English-language texts that interrogate the Indigenous border-
crossing issues.

In reviewing the case law history O'Brien takes an in depth look at such important
immigration cases ablcCandless v. U.S. ex rel. Diapand U.S. ex rel. Goodwin v.
Karnuth the author also look at US Customs Courts with cases sudhSay Garrowand
Akins v. U.SSharon O’Brien contends in “The Medicine line” that, in comparison to
Canada, the U.S. has been rather liberal in its restriction of Canadian-born Indians to enter
the U.S. and/or reside and work. According to O’Brien, in terms of Indigenous border-

crossing rights, Canada “does not recognize at all the right of Indians to pass the border
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freely or to carry personal goods across the border free of customs diitgston O’Brien
attempts to puts forth solutions in regards to the border problems, but does not present a clear
plan for advocacy. While she looks into the efficaciousness of the international covenants,
she mainly advocates for the construction of checks and balances on the nation-states to
ensure that treaties are respected on the border.

This article is important to any research being conducted on pass and repass. In fact,
in the title of the article itself O’Brien presents one of the most brilliant illustrations of the
difference in legal views in regards to the concept of nation-state geopolitical borders in
contrast to 19th century Native world views. O’Brien highlights the experience of the
Blackfeet Confederacy who, when crossing the border while being pursued by the U.S.
Calvary or at times the Royal Canadian Mounted Police, noticed at a certain point going
north or going south the soldiers would halt. O’Brien asserts, “For these Indian Nations, the
‘Medicine Line’ was nearly impossible to comprehend: Man did not divide a land; rather
rivers and mountains interrupted the land’s uni.lt is important that in addition to
exploring Federal Indian Law, legislation, and treaties in regards to the border that we also
do more in the way of scholarship or other forms of expression to bring to the fore the
difference in worldviews about the border in the form of tribal sovereignty.

Sharon O’Briens focus in “The Medicine Line” was centered on the U.S.-Canada

border, whose issues and treaties are very different from the conditions on the southern

2T OBrien, 330.

28 OBrien, 315.
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border with Mexico. “The Medicine Line” was the first academic article on pass and repass

in English. The article’s framework and the issues addressed in this article have helped to
shape the English language scholarship of pass and repass in both the social sciences, and
the legal research. In this sense it is a foundational text to research on Indigenous border
crossing in North America.

A legal note that discusses the condition on the southern border and which is more
germane to my thesis is “A Culture Divided by the United States-Mexico Border: The
Tohono O’odham Claim for Border Crossing Rights” by Megan S. Austin. This article was
written nearly ten years after Sharon O’Brien’s article. Itis the first text in either the Spanish
or English research to give particular attention to the impact of the southern border on the
Tohono O’'odham nation. The U.S.-Mexico border bisected the Tohono O’odham Nation’s
ancestral homeland in 1853 as a result of the Gadsen purchase; the Tohono O’dham where
not privy to the agreement which would fashion their political destiny for nearly two
centuries. The author recaps the affect of the border on the Tohono O’odham, stating “the
border constructs an artificial barrier to the freedom of the Tohono O’odham people to
traverse their lands, impairing their ability to collect foods and materials needed to sustain
their culture and to visit family members and traditional sités.”

In this article Megan Austin looks at the source of the right of the Tohono O’odham

to cross the international border from an historical perspective. The author then analyzes the

2 Megan S. Austin. “A Culture Divided By the United States- Mexico Border: The Tohono O’odham Claim for

Border Crossing RightsArizona Journal of International and Comparative Lava. 8: (1991): 101.
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historical and current situations of other Native nations whose lands are traversed by the
U.S.-Canada border, and the U.S.-Mexican border, based on this analysis Austin then
proposes an outline for pass and repass legislation for the Tohono O’odham nation. In
addition, Austin looks at the possibility of an international approach towards a pass and
repass solution through international law and the United Nations. This article was written
after the Texas Act of Kickapoo of 1983, the first successful attempt at getting any sort of
resolution off the ground in terms of pass and repass, and before the two unsuccessful
attempts by the Tohono O’odham nation to have pass and repass legislation for the nation
passed into federal law. The comments on a Tohono O’odham pass and repass legislation by
Austin were formative in the development of the first two versions of the proposed laws.

This article looked at how legislation has been used by tribes to address the border
issues such as the Texas Act of Kickapoo of 1983. This Act helped in clarifying citizenship
and border crossing provisions for Kickapoos in Mexico and allows for members of the
Mexican Kickapoo to be eligible for Indian services and programs without regards to the
existence of a reservation. “A Culture Divided by the United States-Mexico Border”
ultimately advocates for the Tohono O’odham to follow the precedent set by the Texas Band
of Kickapoo Act as a route to alleviate the problems with pass and repass.

In “A Culture Divided By the United States- Mexico Border” Austin ascertains that
by using the international arena border tribes will be able to make greater gains since the
problems faced by transborder tribes at the border are in essence an international affair.

Megan Austin’s looks at international law in relations to Indigenous peoples, in particular
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the usefulness of the United Nations Charter, the Universal Declaration of Human Rights,
the International Covenant on the Elimination of All Forms of Racial Discrimination, the
International Covenant on Civil and Political Rights and the International Labor
Organization’s Convention on Indigenous Rights as tools for the tribes to use in their
attempts at a pass and repass resolution is well researched.

The author puts forth many great options should an international approach be
considered, but she also gave a great run down on the pragmatic issues that could arise with
an international approach. Austin also explores the problems that have arisen around the
United Nation’s Working Group on Indigenous Populations’ Universal Draft Declaration of
Indigenous Peoples. By exploring the viability of taking the issues of transborder tribes to
the international arena, Austin recommends the Tohono O’odhams approach the issue of self-
determination delicately, as the Tohono O’odham tribe is claiming a certain amount or
autonomy or “self-determination” in seeking to end the violation of these rights through
border crossing legislation. A “human rights approach” to self-determination, rather than a
traditional view which associates self-determination with secession, may be more effective
in addressing the Tohono O’odham claim according to Austin.

Megan Austin’s work in “A Culture Divided by the United States-Mexico Border:

The Tohono O’odham Claim for Border Crossing Rights” is commendable as it was the first
article written with the southern border and the Tohono O’odham as the locus of discussion.
The author looked at the pass and repass situation on the northern and the southern borders,

pointing out that tribes along the southern border have less to fall back on legally, in terms
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of treaties and case law, to serve as a foundation for pass and repass resolutions. Also, Austin
is the first writer to give an in depth strategy for using the United Nations as a possible forum
for a solution.

In “Problems and Solutions Regarding Indigenous Peoples Split by International
Borders” Richard Osburn takes a similar approach to looking at issues of transborder tribes,
but from what can be called an “intercontinental” perspective. Osburn looks at tribes split
by international borders and the problems they create for Native peoples. The author looks
at the issues of transborder tribes throughout North America’s geopolitical boundaries.
Osburn gave agreat overview of the particularities of each region, and their legal and cultural
nuances as they relate to the borders. In this article the author looks at the Indigenous of the
Mexico-U.S. Border, with particular attention to the Kickapoo; the U.S.-Canada First
Nations pass and repass problems; and the issues that Alaskan native encounter along U.S.-
Russia border near the north pole. Richard Osburn reviews previous attempts at solutions that
have been employed by the nation-state governments to address the problems that borders
have create for transected tribes.

Many of the issues addressed in “Problems and Solutions Regarding Indigenous
Peoples Split by International Borders” have been articulated in previous articles and legal
notes. Osburn’s article is remarkable in that it brings to the fore for the first times a border
region that has been ignored by all the other works in English and Spanish— Indigneous
people of the circumpolar region of North America. He draws a geopolitical analysis of this

situation, an analysis often ignored in other articles on borders and Native peoples. In this
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case, he speaks of the difficulty that marks any negotiation for circumpolar peoples as a
result of the cold war. According to the author, the problems facing native Alaskans in
crossing international borders are much more complicated. Whereas Canada and Mexico are
considered friendly nations, Alaska Native wanting to cross into Russian territory and vice-
versa face added problems due to the decades of mistrust between the U.S. antf Russia.
Although Osburn does not go into depths about the situation at the artic circle, he illuminates
the ongoing negotiations between Russia and the United States in securing immigration
policies for Native Alaskans and Inuit Russians if they maintain a cultural nexus.

The great contribution of Osburn’s article to the field of international borders and
indigenous people, aside from the other articles in both the social science and the legal
research, is his adamant opposition to taking the issues of transborder tribes to the
international arena. His rejection of this course of action is not an opposition motivated out
of distrust for the United Nations, but rather an aversion to the UN because Osburn does not
think that this is a viable option for Native nations in the United States. Osburn gives three
reasons why he sees international advocacy as being ineffective 1) the U.S. Senate has
historically resisted international oversight as an attack on American sovereignty; 2) the U.S.
has generally refused to allow international human rights laws to be applied in the United
States; and 3) in order for Native peoples to seek redress in issues stemming from the border

they would have to appeal to the International Court of Justice (ICJ) and the U.S. does not

30" Richard Osburn. “The Problems and Solutions Regarding Indigenous Peoples Split by International Borders.”

American Indian Law Reviewo 24: (2000): 481.
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recognize jurisdiction of this court over the United States. Given Osburn’s misgivings of an
international approach, Osburn suggests that tribes along the southern border, since this is
the location where the primary area of conflict is present, should follow the path of the Texas
Band of Kickapoo and push legislation that enables them to clarify citizenship and authorize
border-crossing privileges.

“Problems and Solutions Regarding Indigenous Peoples Split by International
Borders” by Richard Osburn contributes greatly to the field of literature on Indigenous
people transected by nation-state borders. Yet, this article was published nearly ten years
after Megan Austin’s “A Culture Divided by the United States-Mexico Border: The Tohono
O’odham Claim for Border Crossing Rights.” Osbrun does utilize the works of both Sharon
O’Brien and Megan Austin in his research. This is probably what enabled him to develop
such a remarkable analysis, and views of the problems and solutions that all of North
America’sinternational borders have created for Indigenous peoples. The work in this article
is also a significant contribution to the discussion at hand. Richard Osburn also advanced the
literature of Indigenous people and pass and repass by shedding light on the immigration
problems that Indigenous people of the circumpolar region endure. While the authors
complete dismissal of an international solution may be a little rash, his concerns are
warranted— especially given the current levels of tension at the international level between
the United States of America and the United Nations member-states over the invasion of Iraq

in April of 2003.
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In “The United States Border: A Barrier To Cultural Survival” Leah Castella argues
that the border acts as an impediment to tribal culture and economic development; and that
the preservation of border communities is contingent upon the recognition of Native peoples’
border crossing rights along the U.S.-Canadian and U.S.-Mexican borders. Castella gives a
decent look at the situation on the northern border, but the focus is on Indigenous nations
along the U.S.-Mexico border such as the Yaqui, Tohono O’odham and the Texas Band of
Kickapoo. The author notes, “Despite the differences, the core issue for both groups of
Indians is the presence of the border as an obstacle to their cultural survival and
development

This article takes a different approach from what other legal researchers have written.
The author pays particular attention to the impact of transection of tribal lands by the borders
on the tribes’ culture, and not just the history of their immigration and custom dilemmas. In
regards to an international approach Castella advocates that the international forum be used
as vehicle for obtaining greater respect and recognition for indigenous border-crossing rights.
What is different from the other legal notes is that Castella seeks not just a solution, but
attempts for redress for decades of inaction in solving the border-crossing issues of domestic-
dependent Indian nations by the United States government. New to legal research is the
inclusion of the Yaqui and the Cocopah tribes of Arizona into the spectrum of afflicted tribes

of the along the southern border.

31 |eah Castella. “The United States Border: A Barrier to Cultural Surviliexas Forum on Civil Liberties &

Civil Rights.no. 5: (2000): 201.

41



An interesting note to highlight from Castella’s section on the Cocopah, is that
although they are part of the Yuman-language group, related to the Kumeyaays of southern
California, the source of the border-crossing problems for the Cocopah, as well as the
Tohono O’odham s the Gadsen Purchase of 1853. Although the discussion on the Cocopah
is brief, it informs us that even among Indigenous people with a “cultural continuum,” due
to the process of history and colonization, resolving border issues may need to be approached
separately.

A great emphasis is made by the author to consider the legal obligations that nation-
states have to the Indigenous transected by their geopolitical boundaries. It is the author’s
contention that, “For the Native Americans, rivers, mountains, and other natural barriers
divided the land, not men and wometithus the burden is on the nation-states to rectify the
current border dilemmas. The solutions present in “The United States Border: A Barrier To
Cultural Survival” may be the most practical approaches yet put forth by the academic
research towards resolving the conflict between the nation-states and the demands by the
Indigenous to have their border-crossing rights respected. Castella presents four proposals
for the future of the “Borderlands:” 1) seeking informal agreements between the tribes and
the Border Patrol; 2) relaxing INS documentations for border tribal members; 3) tribe-
specific legislation similar to the Texas Band of Kickapoo Act; and 4) a comprehensive

national border-crossing legislation. While Castella does explore the potential effectiveness

32 Castella, 191.
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of international organizing, the four aforementioned proposals constitute the bulk of the
author’s solutions.

Written in 2000, Leah Castella’s work in “The United States Border: A Barrier To
Cultural Survival” is a great contribution to the research on Indigenous border-crossing
rights. The ideas advanced by Castella are truly transdisciplinary. Any research, legal or
social science, that seeks to address pass and repass, or advance a solution to the current
situation along the southern or northern border must incorporate the ideas presented by Leah
Castella.

Not all articles that dealt with Indigenous people bisected by international borders in
North America were included in this literature review, thus there are many more articles
published than what has been thoroughly reviewed and subjected to analysis in this paper.
It is my intention that the aforementioned articles be considered the foundational literature
for research on pass and repass. In addition, the crux of what will influence my work in this
thesis will be derived from the previously reviewed literature. | will briefly reference a few
more articles in passing because they are significant sources, and they also demonstrate that
academic interests on the subject have burgeoned in recent years. The following articles
should be considered part of the “cannon” of Indigenous pass and repass literature, but they
are not necessarily a requisite to the research.

For research along the U.S.- Canada border a significant article in terms of North
American Indians and the United States is “The INS and the Singular Status of North

American Indians” by Immigration and Nationalization Service historian Marian L. Smith.
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This article was published in 1997 and it comes out of the social science literature. In this
article Smith looks at the history of the U.S.- Canada border, immigration and customs cases
involving American Indians, and how these facilitated the current status of citizenship and
application of immigration laws to Canadian Indians in the United States.

Another article from the legal discourse, written in 2001, by Bryan Nickels was
“Native American Free Passage Rights Under The 1794 Jay Treaty: Survival Under United
States Statutory Law and Canadian Common Law.” This article spoke about the role of
treaties and litigation in pass and repass along the U.S.- Canada border. Nickels looks at both
immigration and customs court case decisions in the U.S. and Canada, thus contrasting the
divergence courses of actions that U.S. and Canadian courts have taken when it comes to
Indigenous border-crossing issues. Also written in 2001 was Valerie Taliman’s brief, but
insightful article “Borders and Native Peoples: Divided, But Not Conquered.” This article
also looked at the situation on both the southern and northern border in regards to the affect
the international border has had on tribal life in the region, addressing such issues as
militarization of the border, drug trafficking, health care, immigration, tribal membership,
and inter-tribal strife as a result of the artificial border that transects these communities.
Taliman’s article also outlines the efforts being made by non-governmental organizations to
find temporary and permanent solutions to the social and political problems created by
nation-state borders.

The most recent legal article to be dedicated to the subject was “Make It Right: The

Case for Granting Tohono O’odham Nation Members U.S. Citizenship,” written by Courtney
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E. Ozer and published in 2002. Ozer is the only article written after SeptemBe2001.

As such, the author elucidates the new difficulties that lie ahead for any efforts to ease
border-crossing restrictions in a post-9-11 political landscape. This article mainly focuses on
the current attempt by the Tohono O’odham nation at passing legislation on a Federal level
that would confer U.S. citizenship upon thousands of Tohono O’odham members on both
sides of the border as a solution to the pass and repass issues in southern Arizona. This article
briefly looks at other border-crossing struggles that indigenous peoples of North America
have endured, but Ozer mainly sets out to make a case for the passage of the Make it Right
bill.

The articles | have reviewed in this chapter constitute the foundational literature for
Native Nations transected by nation-state borders in North America, particularly the US-
Mexico border. The legal and social science articles provide us with historical context, the
cultural and political impact of borders on Native peoples, and they also point us in the
direction of solutions. However, nearly all of these articles were written prior to the
reorganization of the federal government of the United States in response to the terrorist
attacks on September®,2001— and no article has taken a serious look at how the new
Federal bureaucracy has impacted the struggle for pass and repass in the south. This is one
of the many shortcomings of current academic research on the topic of Native American Free
Passage on the southern border. It must be recognized that these are articles and not
comprehensive studies, but the work that the writers have provided us are significant in that

their contributions have laid out a firm foundation for future inquires into the subject. Future
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work in this area is needed and it is but the dawning of what can prove to be a rich area of
research and study, that can not only help to improve the lives of tribal members affected by
the border, but it can also help for oppressed and bisected indigenous nationalities around
the globe.

The current field of research is sorely missing a comprehensive study that looks at
the multiple effects of national bisection of Native Nations by the US-Mexico border in
terms of how borders impact Indigenous religion, culture, language, economy, tribal
members, in addition to its effects on tribal sovereignty. Building on the work that these
authors have laid out | intend to contribute to this emerging field of research in this study,
by illuminating the nation-state policies at the US-Mexico border, primally those enacted by
the US, and how these policies have adversely affected border-crossed native nations. An
aspect that is also lacking from much of the scholarship is an in-depth look at how Native
Nations and their members have attempted to find resolutions to the problems that the
southern border poses for their nations and members. Lastly, | intend to provide a critical
analysis of the solutions currently being sought to provide relief to border-crossed tribes for
pass and repass, in addition to proposing a new approach that lends itself to be a long-term

solution to this over 150 year old problem.
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Chapter 3
Maldita vencidad: la frontera entre Mexico y Los Estado Unidos y
su impacto sobre los indigenas fronteriza

In this chapter | will look at the federal enforcement of immigration laws and drug
interdiction policies on the southern border and its effects on border-crossed Native Nations
and their members west of New Mexico during the years of 1980-2004. The focus of this
chapter will be to explore the impact of national drug interdiction efforts known as “The War
on Drugs,” and the enforcement of immigration laws on the cultural, religious, social and
political sovereignty of transborder Indians, especially in regards to the pass and repass
debate for the Tohono O’odham, Cocopah, and Kumeyaay peoples in the U.S.-Mexico
border region.

An in-depth look at the Bureau of Customs and Border Protections (CBP) and
American Indian free passage along the southern border is necessary in order to gain a more
complete picture of how the quality of life of the Indian people in southern California and
southern Arizona has been disrupted by the demarcation of the U.S.- Mexico border since
1848 and 1853 respectively to the pres&More germaneto this issue are the contemporary
policies that have been implemented in the last twenty- five year motivated by the federal
government’s priorities to curb undocumented immigration, its much heralded campaign to

interdict narcotics trafficking under the auspices of the ‘War on Drugs,’” and the current

33 As of November 2% 2002 Customs and the Border Patrol became part of the Bureau of Customs and Border
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efforts to secure the border in response to the ‘War on Terror;’ the combination of these
domestic and foreign policy agendas are chiefly responsible for the current situation that
represses Indian sovereignty along the border. By interrogating the aforementioned issues
set forth in this chapter we can locate a point of departure to move towards a resolution to

the pass and repass dilemma on the southern border.

History of the US-Mexico Border

Mexicans and Native Americans often take an irreverent posture when it comes to
the “legitimacy” of the southern border. Manifested in ways that are significant to their
respective community, Indians and Mexicans on both sides of the border express their
irreverence by crossing without federal authorization. For many northward bound Mexicans
in search of employment, crossing as an “undocumented” person is an act frequently played
out daily along the border and goes to further show the irreverence of this geopolitical
boundary. For members of transborder tribes Indian pass and repass in immigration
terminology are unique issues that are associated with the legal issues that hamper the free
passage and repassage of members of border-crossed tribes within their traditional
homelands that have been bisected by a nation-state border. While most pass and repass
“privileges” on the U.S.-Mexico border are heavily regulated, and the immigration laws do
not officially differ from non-tribal members who seek to cross the border, the traditional
crisscross migration of transborder tribal members continues on native lands divided by the

border.
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The present discussion is centered on the trials and tribulations that transborder
nations and their members must contend with in relation to the southern border. The task at
hand requires our attention to focus on the U.S.-Mexico border, this geopolitical border
which was established at the culmination of the Mexican-American War in 1848. The
turmoil over the southern border had been anissue between the U.S. and Mexico since 1836
in which time a successful Anglo immigrant revolt carved out of Mexico the state of Texas,
which would later be admitted to the Union, causing a state of war to exist between the two
nation-states. Thus, the border that demarcates the United States from Mexico has been a
political, cultural, and economic flashpoint between the two nation-states since the mid-
nineteenth century. By taking a closer look at the history of the demarcation of the border and
the enforcement of immigration policies on Indian lands, and upon members of border-
crossed tribes at points of entries and in tribal lands along around the southern border by the
Border Patrol, we can gain a more holistic picture of the changes sought by border-crossed
people in US immigration laws and policies, as well as obtain a better sense of what avenues
are best to make policy changes.

In what are now the states of Texas, Arizona, and California in the U.S. and Baja
Californiadel Norte, Sonora, Chihuahua, and Coahuila in Mexico, the border partitioned the
Kickapoo, Cocopah, Tohono O’'odham, and Kumeyaay nations. In addition, other native
people also must negotiate with the difficulties of the Immigration and Naturalization
Service’s (INS), now the Bureau of Customs and Border Protections, bureaucracy when

visiting relatives in the U.S., such as those endured by the Yaquis of Arizona and Sonora.
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This situation has had the effect on the Kumeyaay/ Kumiai WhatSan Diego Union-
Tribunereporter Chet Barfield once referred to as, “A people divided.” While the Kickapoo,
Tohono O’odham, Cocopah, and the Kumeyaay attempt to maintain tribal solidarity as
“divided” nations, the nation-states require that these sovereign Native Nations contend with
the many layers of colonial governments that suffocate them, be they federal, state, county,
and city governments of United States and Mexico.

The U.S.-Mexico border stretches some 1,952 miles from Brownsville, Texas on the
Gulf of Mexico to Tijuana, Baja California del Norte on the coast of the Pacific Ocean and
is home to over 24 million people on both sides of the bo#ti€his region is also home to
26 Federally recognized Indian tribes, ranging in memberships from 9 to 30,000 members,
both on and around the demarcated border; these tribes and their members share both family
and cultural ties to indigenous communities in MexicowWhile the notions of philosophical
and metaphysical “borderlands” have become the subject of much academic debate in post-
colonial and post-structuralist circles, the existence of peoples and indeed entire Native
Nations, who are physically located within these “geopolitical borderlands,” is under
researched, and indeed the history of the southern border.

Unfortunately there s little anthropological research on the impact of border on North
America’s aboriginal people or their Nations. Much of the evidence we do have are the

anecdotal accounts of activists and those whom are from border-crossed tribes. Rachel Hays

34 Hillary Hylton, et al.,“The New Frontier/ La Nueva Frontera,” Time, 11 June 2001, 46.

35 EPA.Border 2012: U.S.-Mexico Environmental Prograd®/23/02, EPA-160-D-02-001 10.
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of the Oakland basedbya Yalajournal states, “Each demarcated border line has been
created by the process of colonization and violence against indigenous nations. Whether
domestic or international, borders bear the same colonial logic. Ultimately, they mean our
demise.®® Statements like these demonstrate the sentiment of those whom are transected by
the border.

The history of border-crossed tribes in the southwest is not too dissimilar from
Chicano history after the end of armed conflict between the United States and Mexico in the
subsequent decades following 1848. While the nation-state of Mexico pulled out of the
region and Anglo hegemony took hold, decades of land dispossession, political
disempowerment, and violence in the way of race-wars and range wars would plague the
region. Atthis time, | feel it is important to ground the reader in a sound, historical context;
this contextualization will help to further deconstruct the forces that have relegated border-
crossed tribes to their current status. While this history has been truncated for the purposes
of this paper, it provides an ample overview of the border’s history and the strife that it has

cause the region’s inhabitants.

History of the Southern Border

The southern border was negotiated in large part via the Treaty of Guadalupe Hidalgo

in 1848. This treaty outlined the terms of surrender that brought an end to the two-years of

% Rachel Hays, “North American Tribes Forge Cross- Border Links.” Borderlines 17 Vol. 3, Number 9. October
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armed conflict between the U.S. and Mexico. In addition to surrender, Mexico ceded
approximately one-third of its territory to the United StdtésSve years later Mexico sold

more land to the U.S. in what was called the “Gadsden Purchase,” a latter land-sale that
included present-day southern New Mexico and Arizona south of Nogales and Douglas
counties. This created the modern geopolitical boundaries of the U.S.-Mexico¥®order.

The terms agreed to in the treaty affected the entire continent’s historical trajectory,
especially that of Native nations. Most striking was the blatant disregard for Native land-
rights and sovereignty. During and after the negotiations, in a true colonial manner, the
United States and Mexico failed to consider the impact of the land proceedings on the Native
people of western North America; not one tribe was represented in the proce€diegser
Mexico nor the U.S. possessed the rights to negotiate the “ownership” of such titles, as they
were and are, the inherent possession of the Native nations of the region. Scholar Ward
Churchill contends that “For any country to set out unilaterally to impose its own internal
system of legality upon another is to adopt a course of action which is not just utterly
presumptuous but invalid under international custom and conveftitm &ssence the

United States and Mexico disregarded Native sovereignty and land-rights in a chauvinistic
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manner; the aboriginal peoples were not considered players in their own destiny. Native
nations hold the beliefs that their lands are far more important then what western civilization
sees as “real estate,” or commodities in the “capitalist” sense of the word; rather many Native
societies see ancestral homelands lands as directly connected to their creation and heritage
through their religious beliefs. Indeed, the issue of how treaty- protected property rights were
recognized or even protected under Mexican law, or if it even addressed indigenous rights
is a widely debated question. | will give this topic much further exploration in chapter five
of this paper.

The U.S-Mexico border has had its share of turbulent and violent history. Borderland
theorist and poet Gloria Anzaldla, characterizes the southern border as an "open wound."
Anzaldua poignantly states that "The U.S.-Mexican boedeuna herida abiert§open
wound] where the third-world grates against the first and bleeds. And before a scab forms
it hemorrhages again, the lifeblood of two worlds merging to form a third country- a border
culture." For transborder Native nations, cultures, and people this analogy is fitting in that
they are located within this metaphorical "wound" of the southern border. While the United
States celebrated its victory over the Westernized, mestizo, nation-state of Mexico, this
triumph all but embodied the Anglo nation’s populdf é&ntury white supremacistideology
of “Manifest Destiny.” This wound in terms of history has been festering since 1848, the
year that the U.S. and Mexico ended armed combat and came to peace after a two-year war

in which Mexico would lose 1/3 of its territory to its North American neighbor. According

to Timothy J. Dunn’s research ifhe Militarization of the U.S.-Mexico Border 1978-1992
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the violent pacification of the bordemdexicancand Native American population would last
a period of 80 years after 1848. The author further states that, "The establishment and
maintenance of the social control of subordinated groups by Anglo groups and the state is
a central theme running through the history of the border region. Primary among the
subordinated groups were Mexican Americans (or Chicanagleticano¥ and Native
Americans.™ It is important here that we do not characterize the conflicts along the border
as simply being Anglos versus Indians and Mexicans, the history is much more complicated.
The situation on the border was balkanized, and not simply a united, organized front against
Anglo oppression. While at times there were alliances across communities in resistance to
Anglo domination, Dunn states that, “innumerable bloody conflicts erupted periodically in
the border region, which were divided along ethnic or racial lines- Aniglesicanosand
Native American- and crosscut with class issues as Wellt'times Mexicans and Anglos
created alliances to combat Indian raiding, including international agreements between the
U.S. and Mexico. However, in order for Anglos to maintain supremacy in former Mexican
territories and in Indian country it was necessary to establish repressive paramilitary groups
to quell dissidents, with the full sanction of the state.

It is important that at this point | clarify my position on the political and social
climate of violence on the border. The repression of the free movement of Indigenous people

along the southern border between the U.S. and Mexico was always an issue since its
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inception in 1848 and 1853, most particularly in regards to raiding by Apaches, and not
because the Federal government had any specific reason to seek to impede the free-
movement of border crossed tribes, or even Mexicans. In fact, it was not until 1929 that
crossing the border from Mexico into the United States without documentation became a
crime®. Throughout the 1880's both the US and Mexico cooperated to suppress the
movement of Indians, particularly Apaches, across the bdfd&oth nations agreed to
numerous reciprocal agreements to combat cross-border Apache raids on Mexican towns and
settlements, starting with the treaty of Guadalupe Hidalgo in 1848, and again in 1882 when
both signed an agreement “allowing regular troops of both nations to cross the border in ‘*hot
pursuit’ of hostile Indians® The 1882 agreement ended in 1886 with the surrender of
Geronimo, but was later revived in 1890, 1892, and 1896 in response to the Apathe Kid.
Though the Tohono O’odhams, Cocopahs, nor the Kumeyaays ever engaged in cross-border
raiding, and in some cases the Tohono O’odham and their cousins, the Pimas, were victims
of Apache raids, the fact that there was no policy that addressed border crossing- rights for
any tribe during the period of 1846 to 1896 does not necessarily mean that the border was
not an issue to the three transected tribes.

As previously explored by legal and academic research on Native Nations bisected
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136.

4 Hatfield, 136.

46 Hatfield, 114.
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by the souther border, the repression of Indigenous pass and repass reached new levels in the
1980's and 1990's. During this time Washington attempted to restrict the flow of
undocumented immigrants, and halt narcotics trafficking through the “War on Drugs.” It is
problematic for the nation-states to suggest that Native people only recently objected to the
border when it became a impediment to their free movement. This would imply that the
respective tribes remained apolitical to the issues of the region for nearly one-hundred years.
In fact, there is much evidence to the contrary. The historical record suggests that the
Indigenous of the region resisted the demarcation of the border from its inception, never
surrendering their sovereignty to the nation-states. Paula Rebert’s research on the southern
border inLa Gran LineaMapping the United States- Mexico Boundary, 1849-18&kes

an historical look at the work of the U.S. Binational Commission andCtimeision de

Limites Mexicangassembled after the U.S.-Mexico war to survey and map the new border.
This binational commission had the task of demarcating the southern border, including the
territory later ceded to the United States from Mexico in the Gadsden Purchase of 1853.

In La Gran Lineathere is ample evidence that Indigenous people in the new border
area resisted the demarcation of the border and actively attempted to undermine the
demarcation process. These actions are well documented by both Jose Salazar Ylarregui,
head Mexican civilian surveyor, and U.S. surveyor William Hemsley Emory of the US
Binational Border Commission. Rebert states that the Binational Border commissions had
erected 52 monuments from the mouth of Rio Grande to the Pacific Ocean to be used as a

physical border and to aid in the topographical surveying process for the Binational
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Commission of 1848-57. The monuments were often manipulated by the non-Indian
inhabitants in the border region in order to gain more territory, but in most cases the
monuments were destroyed by Native peoples. So much tampering and destruction of these
monuments had occurred that in less than fifty years the U.S. and Mexico had to fully
resurvey and monument the border under the International Boundary Commission of
1891-96. Thus, the historical impact of the border on the non-Anglo population maybe more
appropriately characterized as a continual point of conflict for the Indian and Mexican
populations. One author stated, “Much of this legacy was further shaped by Anglo and state
violence against and the dispossession of Mexican-origin and Native American peoples, as
contention and conflict in the border region continued for over 80 y&ars.”

We can infer from this historical assessment of the demarcation of the border that the
legitimacy of the new geopolitical boundary was actively, and coercively impressed upon
the Indian and native Mexican population by the U.S. colonial administrations. The border
region was a very violent and tumultuous area in where Anglo culture sought to subvert the
cultural primacy of any non-Anglo influences. Dunn asserts that the full pacification of the
border’s Chicanos and Native American populous resulted through violence perpetrated by

Anglos over a 70-year period after the Mexican American ¥Wawccording to Dunn,

47 paula Rebert.a Gran Linea: Mapping the United States- Mexico Boundary, 1849-1853tin: University

of Texas Press. 2001:190.

48 Dunn,The Militarization of the U.S.- Mexico Border.

49 Dunn, 6
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“Ongoing, low-level violence during the period, innumerable bloody conflicts erupted
periodically in the border region, which were divided along ethnic or racial lines— Anglos,
Mexicanosand Native American- and crosscut with class issues as Wellacing the pass
and repass issues in their historical context, it is evident that over the last 155 years, as the
United States and the border became permanent fixtures in the southwest, the border
increasingly became a contested site of sovereignty for the transected Indian nations. For the
aboriginal people who were transected by the border, this adversely affected the free
movement of Indigenous religion, culture, language, and tribal members within their
ancestral homelands. But did the border bring a complete halt to all cross-border travel of
Indigenous? Did the Tohono O’odham, Cocopah, and Kumeyaay accept the legitimacy of the
geopolitical boundary in 1848 or in 18537

Indeed the entire region was undergoing a pacification project by US military and
paramilitary forces, but in the late #8entury and first half of the 20century both Hatfield
and Rebert have provided us with cases of Native resistance at the border to the new colonial
projectin whatis now the border, whether by destroying the actual border or in disregard for
nation-state borders via raiding. Examples of revolts among Chiddeagfanosare the
events surrounding the prolonged Juan Cortina “Wars” that spanned from the 1850-70’s in

south Texas, where this struggle sought to combat racist Anglo vigilantes and the repressive

50 Dunn, 7
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acts of the Texas Rangétsin addition, many Mexicans participated in social banditry as
a result of racist repression and land dispossession in the newly incorporated territories as
exemplified by the actions of Joaquin Murrieta and Tirbucio Vasquez in Califérnia.

While Native Americans of the region resisted the colonial onslaughts of the Spanish
since the 1600’s, the coming of the United States and Anglo colonization marked a new turn
in Native American-European relations. As Anglo repression and land dispossession
increased, so did Native resistance to the establishment of capricious frontiers upon their
ancestral homelands. These actions have been exemplified by the attempts of the Comanche
leader Quanah Parker to protect buffalo herds in the 1860’s. Also carried out were the efforts
to protect land and cattle of the Dine (Navajo) led by Manuelito, also in the 1860Hus,
as this violent alchemy unfolded and the southwest bore witness to several bloody “Indian
wars” and many ruthless campaigns of Indian removal, the pacification of the southwest did
not transpire without the loss of many Indian lives and the destruction of aboriginal cultures.
As these historical processes unfolded, the fate of the region’s aboriginal people in general
and tribes along the border, in particular, would be determined by policies instituted by the
respective nation-state, they now fell under the “colonial jurisdiction” of either the U.S. or

Mexico respectively.

1 Juan Gémez- Quifiondzoots of Chicano Politicd600-1940 (Albuquerque: University of New Mexico Press,

1994), 204.

52 Gomez- Quinonez , 202

> Dee BrownBury My Heart at Wounded Knee: An Indian History of the American {fdeiv York: Owl Book,
1991) 11-12.
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While negotiators, cartographers, and other interests may have partitioned the
region’s non-Anglo population with ink vis-a-vis the Treaty of Guadalupe Hidalgo, it was
military and para-military forces that upheld the structural and cultural boundaries of the new
“Anglo American southwest.” Regardless of how the geopolitical lines were drawn, Native
people continue to assert their sovereignty. David Wilkins and K. Lomawaima assert in
Uneven Ground: American Indian Sovereignty and Federal Law

The collision between tribes and other political, administrative, and corporate

entities results from different understanding of the status of tribes. Tribes

believe they are, and operate as, nations who held inherent sovereign status

when they met and first dealt with European sovereigns, later succeeded

government of the Unites States. Tribes today continue to wield important

powers that descend from their inherent sovereign poters.

These statements give credence to the foundations of the historic and contemporary struggles

Native people have waged to maintain and assert sovereignty across the continent and in the

“pborderlands.”

The Southern Border and Native Nations in the Modern Context

Current immigrations and customs policy officially holds that U.S. immigration and
customs laws are applicable to border-crossed American Indians from both sides of the US-
Mexico border with no recognition of their historical, religious, or cultural nexus as

indigenous people of the souther border. A major legal quandary results due to the arbitrary

> David E. Wilkins & K. Tsiania Lomawaimalineven Ground: American Indian Sovereignty and Federal.Law

(Norman: University of Oklahoma Press, 2001), 8.
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bisection of Native nations when the southern border was created in the mid-nineteenth
century. Whereas in the negotiation of the U.S.-Canada border, the British crown ensured
that the legal status of tribes, who had been allies, was secured for pass and repass as a quasi-
buffer zone, no such negotiation was done on the behalf of Native nations by Mexico or the
United States for the Tohono O’odham, Kumeyaay, or the Cocopah. Since no policy exists
that clarifies the status of border-crossed American Indians, they are held to immigrations
laws no different.

U.S. immigration and customs policies on the southern border are constructed with
no consideration for Native peoples and their aboriginal status. Given this situation, the U.S.
federal government has not asserted its federal trust responsibility in this arena via Federal
Indian Law to act as advocates—as outlined in the decisions by Chief Justice Marshall in
Cherokee Nation v. Georgia of the “Marshal Trilogyfh Cherokee Nation v. Georgia
although problematic in its own logic as itis incongruent with Indian sovereignty, it set down
the rationale for the federal government to assert a “trust responsibility”or as Marshall
characterized it, a “guardian- ward” relationship between the U.S. and Indian ratibms.
absence of treaties and legislation for Indian free passage and repassage has left the members
of border-crossed tribes in the southwest subject to U.S. immigration laws and policies. An
argument can be made that the federal trust responsibility of the U.S. federal government

to Native nations, bisected along the southern border, may in fact be in a state of neglect; this

%5 30 U.S. (5 Pet.) (1831).

%% 30 U.S. (5 Pet.) 17 (1831).
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position is strongly suggested by the Tohono O’odham nation, in fact they have named their
campaign to rectify the citizenship problems of their ‘Make It Right,” thus demanding that
the Federal government live up to its responsibility. According to members of transborder
tribes, the affects of the border on transborder tribes has been dire. Ofelia Rivas, a member
of the Tohono O’odham nation, speaks to the affect of the border on her people,“The
O’odham him’dag our way of life, is at severe risk as there are more restrictions on
O’odham traveling on ancestral routes to attend ceremonies and visit holy places of the
O’odham.®” Similar sentiment is held across the desert to the Pacific by Kumeyaays.
Accordingto Louie Guassac, Mesa Grande Kumeyaay, Coordinator of the Kumeyaay Border
Task Force, “The Kumeyaay aboriginal territory and the passage of Kumeyaay on that
territory have been hindered by the international border. This has left some families splitand
our culture divided in may ways® Both tribes have campaigns to have the federal
government rectify the situation that impedes their rights to pass and repass.

American Indian nations on the US-Mexico border west of New Mexico are not party
totreaties, legislation, or international agreements with the United States federal government
that guarantee pass and repass for their tribal membe€esdate no treaties or laws have

beeninvokedto assist Indian nations, or Federal government agencies and/or Bureaus which

>’ Brenda Norrell, O'odham tell U.S. rapporteur of strugdledian Country TodayOct. 31, 2005

%8 Chet Barfield, A People Divided@he San Diego- Union Tribundan 24, 1999.

* The only tribe along the U.S.-Mexico border which has an agreement with the United States are the Texas Band
of Kickapoo whom were able to successfully gain passage of the Texas Band of Kickapoo Act of 1983 which
allowed for many Mexican Kickapoo to become members of the Texas band.
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could enable the development of effective pass-repass protocol, and/or to serve as a
framework to reconcile Indian border issues. According to Jose Matus, Yaqui, of the Arizona
Border Rights Project, “That’s an issues here. As Indian people, we should have the rights
to come across. We shouldn’t have to meet all the INS requirem&niseaties, legal
rulings, and education campaigns along the Northern border have clarified the pass and
repass issue to both Native peoples and the Border Patrol. Pass and repass up north can only
be looked at for a model sparingly. While First Nations members from Canada need only
declare their pass and repass rights under Jay’s Treaty, the geopolitical context on the
southern border is different, in particular, if documentation will be required for Native
peoples to exercise their aboriginal right to traverse their homelands. Matus tells us that
“They're [border crossed tribal members along the southern border] asked for passports or
other documents. Often these people are from traditional communities and don’t have that
kind of paperwork and US officials aren’t sensitive to tHfafThus, bisected tribes should
base their cases for pass and repass on their inherent sovereignty to travel freely within their
ancestral homelands.

This also speaks to a larger problem for border-crossed tribes, both north and south,

that being the pressure from competing sovereigns in all issues that derive from the border.

8 Tim Vanderpool, Border crackdown hits tribes hard: Native Americans fight to ease restrictions on travel

between the United State and Mexi€tristian Science MonitpiMarch 4, 1998, at 4.
www.csmonitor.com/durable/1998/03/04/us/us.3.html.

1 Tim Vanderpool, Border crackdown hits tribes hard: Native Americans fight to ease restrictions on travel
between the United State and Mexi€tyistian Science MonitpiMarch 4, 1998, at 4.
www.csmonitor.com/durable/1998/03/04/us/us.3.html.
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A situation exists in which one reporter has called “A tale of three identities” for members
of border crossed tribes— meaning members of transborder tribes must contend with many
layers of government bureaucracies; first and foremost they are citizens of their tribal
nations, second, they are citizens of the nation-state in which they were born, and thirdly,
they are citizens of the state in which they reside in the Republic of Mexico or the U.S. to
find a resolution to the situation on the border entails the navigation of bureaucracy of global
proportions. Louie Guassac highlights this point, “We traversed this area for centuries.
What's embodied in this problem is the fact that we have separate countries, Mexico and the
United States, and we're dealing with two sovereigisAs a result of these three
“identities,” transborder tribes, in order to effect change, must contend with these layers of
government and the bureaucracies inherent to them. According to a member of one of the
affected tribes, Ana Antone, Tohono O’odham, “It gets confusing. But as O’odham we’re
all one people and we have one larféiBut this is not to say that border crossed Indians are
confused, or waive their sovereignty in the face of bureaucracy. This sentiment is echoed by
Jose Matus, “All indigenous people in Mexico are technically Mexican nationals. But tell

that to a Yaqui or a Tohono O’odham, and they'll say, no, first I'm Indi#mhe world-

52" Chet Barfield, Kumeyaay seek end to border as barrier: plan would reunited two halvesTié¢rthen Diego
Union-Tribune December 28, 1999.

5 Tim Vanderpool, A tribe’s tale of three identiti@$ie Christian Science MonitoApril, 30, 2003,
www.csmonitor.com/2003/0430/p02s02-usgn.html.
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views of Native people must also be taken into consideration. While the United States and
Mexico see these borders as true geopolitical boundaries, the same view of the border is not
held by border-crossed tribes. Mike Flores, Tohono O’odham, of the Arizona Border Rights
Project explains, “This is where the creator placed us in this hemisphere. We were given
knowledge and wisdom of how to live off the Sonoran Desert. We need to continue
ceremonies for the good of humankirie.”

In the post-9/11 era, the political landscape that transborder tribes and non-
governmental organizations must now navigate for the pass and repass struggles is one in
which the complexities of the international politics of the day, particularly the United States’
War on Terror, greatly dictate the degree to which the Federal government will cooperate
with efforts to open the border to American Indian free passage. The complexities lay in
balancing the Federal governments interests in combating drug trafficking, securing the
border from potential terrorist crossing, and curtailing undocumented migration along the
US-Mexico border—while at the same time taking into consideration the interests of tribal
nations in order to satisfy the U.S. Federal governments trust responsibility to federal
recognized tribes on the southern border.

The situation at the southern border differs greatly in many respects from those of the
First Nations on the northern border, thus we must make central to this policy that it be

responsive to the needs of the local tribal communities. While national security and

8 Brenda Norrell, Indigenous border alliance fighting for right of pas&uyegerlines39 (vol. 5, no. 9,

Sept. 1997). at http://www.us-mex.org/borderlines/1997/bl39/bl39indi.html
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maintenance of immigration and custom laws played into pass and repass discussions in the
past, the political and legal landscape was less of a challenge. In stark contrast to the already
developed pass and repass policies in existence along the U.S.-Canada border (with the
exception of the Texas Band of Kickapoo) the political climate and the landscape of the
Federal bureaucracy has changed dramatically around the border-crossed tribes of the
southwest—these are major factors to be dealt with in the new millennium. Prior to an in-
depth analysis of the border enforcement in the southwestern United States, we must first
review the new shape of the Federal bureaucracy.

In 2004, ‘homeland security’ must now be factored into the equation of regulating
immigration, customs, and drug trafficking. Especially with the establishment of the
Department of Homeland Security in 2002, and its consolidation of Federal law enforcement
agencies into the new Department of Homeland Security, along with the relegation of
immigration and customs services into other departments the federal government , the new
structure is significantly different. This poses an obstacle that makes future pass and repass
advocacy very different from past situations—regardless if the issues is on the northern or

southern border of the United States.

The New Shape of the Federal River

Prior to the major reorganization of Federal agencies in response to the terrorist
attacks on the United States in 2001, the federal bureaucracy that American Indians had to

contend with for issues of pass and repass was anything but a vibrant and responsive
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networks sensitive to the interests of Indian nations and its people. In the seventy-five years
of pass and repass cases that emerged from the U.S.-Canada border brought forth by the
Iroquois, and the more recent Congressional act that addressed the Kickapoo on the Texas-
Coahuila border in the 1983, Native Nations had achieved some successes in using the
established federal bureaucracy; this held true when Indian nations dealt with the massive
bureaucracy of the Immigration and Naturalization Service (INS) on issues related to
American Indian free passage on the southern bott&iter 9/11, legislation that dealt with
liberalizing border crossing became inconsistent with the new national posture of protecting
the U.S. homeland in the age of terror. In the post-9/11 era the political climate and the
bureaucratic landscape must be reassessed before any policy can be enacted that seeks to
assist the free passage of Native peoples along the US-Mexico border.

The shape of the Federal bureaucracy has changed dramatically since the terrorist
attacks in regards to pass and repass advocacy. On Noverfih@Q0PR the Department of
Homeland Security Act signed by President George W. Bush brought to power the
Department of Homeland Security (DHS), this new department reorganized the bureaucracy
of immigration and customs services and enforcement. The DHS Act abolished the
Immigration and Naturalization Service (INS) and split the former agency’s responsibilities
within the DHS under the Directorate of Border and Transportation Security (BTS). Whereas

prior to 9-11 the Native nations and their advocates could negotiate and appeal to the massive

% The Texas Band of Kickapoo Act, Pub. L. No 97-8BS%tat. 22269 (1983).
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bureaucracy of the INS, now they must navigate through the uncharted waters of the
Department of Homelands Security and the newly consolidated agencies of the Bureau of
Customs and Border Protections (BCBP), US Citizenship and Immigration Services
(USCIS), and The Bureau of Immigration and Customs Enforcement (ICE). This now
requires that all issues that pertain to border crossing and customs enforcement must be
addressed by the CBP. All other issues that deal with immigration status, traditional trade,
and rights to work must be reconciled with the USCIS. Prior to NovemBe2a62 the
Immigration and Naturalization Service was the sole agency responsible for these activities,
now border-crossed tribes must become familiar with a new federal department, two newly
established and restructured Bureaus, along with the initial phases of the redefinition of the
identities of the new agencies within the federal bureaucracies.

In the 2003 budget President George W. Bush proposed approximately $11 billion
for border security’ In addition, the Bush administration, in cooperation with President Fox
of Mexico, have developed a border partnership plan called the “Smart Border 22-Point
Agreement.” Under the heading of “Secure Flow of People,” eight of the twenty points are
dedicated to expediting border crossing into the United Stafdss border plan emerged
in the midst of the War on Terror, so this then sends a confusing signal to pass and repass

advocates; particularly if a sympathetic Congressperson suggests easing of the border for

67 George W. Bush. “Border Security in the 2003 Budget” White House Website.

<www.whitehouse.gov/infocus/usmxborder/02.html> (7 May 2003).

68 George W. Bush. “Smart Border: 22 point agreement: U.S. - Mexico Border Partnership Actiow Riten

House Website. May 7, 2003. <http://www.whitehouse.gov/infocus/usmxborder/22points.htm> (7 May 2003).
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American Indian free passages poses arisk to national security are members of the Presidents
party. Most of the eight-points on expedited passage are geared towards merchants and the

import/export sector.

Border Enforcement on the US-Mexico Border and Native Nations

Enforcement of U.S. Immigration and Customs laws on tribal lands by Federal
agents, and the application of U.S. Immigration policies upon members of Federally
recognized tribes, particularly tribes who maintain a political, cultural, religious, and
economic nexus to their ancestral homelands across the borderin Mexico is where the rubber
meets the proverbial road in American Indian Free Passage on the southern border. Out of
these interactions between federal agents and border-crossed Native peoples, on and near the
border, arise conflicts that illustrate the full complexities of the problems that stem from the
border onto tribal lands. A review of the goals, objectives, and strategies of the Bureau of
Customs and Border Protections along the US-Mexico border is very important to this study.
Of particular importance are the activities of the Border Patrol, both on the regional and local
level of policy implementation west of New Mexico, especially where it affects Indian
peoples transected by the international border. Thus a look at the border enforcement
operation of the Border Patrol in the southwest as a whole, and those particular areas along
the border that bisect the Tohono O’odham, Cocpah, and Kumeyaay can lend us a more
holistic view the situation at the border.

The three American Indian nations pertinent to this study lay within four of the nine
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regional-sectors of the Border Patrol on the southern border. These sectors are the
administrative and strategic areas along the border in which the Border Patrol is responsible
for border enforcement. The traditional territory of the Kumeyaay, from the Pacific Ocean
to the Colorado River, is split between the San Diego Sector and the El Centro Sector. The
Yuma Sector moves from the Colorado River spanning to the outskirts of traditional Tohono
O’odham territory near the town of Ajo, Arizona. The Yuma sector is where the territory of
the Cocopah along the border falls under the operational jurisdiction of the Border Patrol.
The Tucson sector spans from the town of Ajo to the New Mexico state line; this sector
envelopes the entire Tohono O’odham Nation, and is the most active site of political and
cultural conflict resulting from the bisection of the Nation by the US-Mexico border. All
three of the aforementioned tribes are bisected by the U.S.-Mexico border, but the problems
that emanate from the border pose unique problems as diverse as the historical and cultural
differences between the three tribes.

The policies setin place by Washington DC in the last twenty-four years (1980-2004)
have arguably affected border-crossed tribes more dramatically than all the other geopolitical
developmentin the previous one hundred and twenty-five years since the demarcation of the
U.S.-Mexico border. Due to the strategies set in motion by the INS/CBP at the border
between the Pacific Ocean and El Paso, Texas, as directed from Washington DC, in order
to combat drug trafficking and undocumented immigration, the subsidiary effects have
resulted in the growing impediment of Native people and their culture to flow across the

international boundary. No other policies have affected Native nations and their members
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more profoundly than the War on Drugs and the increased enforcement of the border by the
Border Patrol in attempts to curb undocumented immigration—which has also lead to the
subsequent militarization of the border in the 1990's in response to the latterfdilike
international politics of the day have been more preoccupied with the ‘War on Terror,’ the
impact of the federal efforts to combat terror on the border is still a relatively recent National
endeavor, and has had little impact on the border in areas like the Tohono O’odham Nation,
but has had dramatic affects in terms of the legislative process and at heavily crossed point
of entries— which adversely affect the Cocopah and the Kumeyaay. The War on Terror must
be looked at more in future research once more qualitative and quantitative material lends
itself to the task.

While the colonization of the borderlands in the lat& d@ntury was motivated by
Manifest Destiny and U.S. expansionism, the latéMtury would give rise to the most
restrictive enforcement of the border to the detriment of American Indians from border-
crossed tribes. From 1980 to 2001, immigration and drug interdiction policies would
incrementally make the situation for Native free passage become much more difficult on the
southern border than during the period directly after the war with Mexico. The War on Drugs
would be the primary catalyst that would most drastically affect the situation for the Tohono
O’ohdam Nation, and the secondary force to affect the Tohono O’odham and the Cocopah

and Kumeyaay would be the increased efforts to curb undocumented immigration. In the next

69 Timothy J. DunnThe Militarization of the U.S.- Mexico Bordes.
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section | will draw heavily from Timothy Dunn’§ he Militarization of the U.S.- Mexico
Border 1978-19920 inform my analysis of the early buildup of federal agents on the U.S.-
Mexico border to combat drug trafficking, and the rise to national prominence of border

security.

The War on Drugs and Immigration Enforcement on the Southern Border

The War on Drugs began came to national prominence during the two terms of the
Reagan administration (1981 to 1988), and continued into the George P. Bush administration
(1989-1992Y° The War on Drugs took on a different face than during the previous
administration under Bush, moving towards a greater focus on domestic drug policies over
international efforts of drug interdiction. While both the Reagan and the Bush
administration’s War on Drugs had an international and a domestic approach, the U.S.-
Mexico border became the largest contiguous international/domestic frontline for the
interdiction of narcotic trafficking, especially during the years between 1986 and’1992.
During the Reagan administration’s funding for The War on Drugs, during the period
between 1981 and 1989, the southern border constituted 33% of the expenses to combat

drugs being smuggled into the United States at an amount of seven billion doUmder

% Dunn,103.
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Bush, $441 million was dedicated to the efforts in 1991 and $541 million was slated in 1992
tothe U.S.-Mexico border region for drug interdictiGiBetween 1981 and 1992 nearly eight
billion dollars was given to The War on Drugs in the border region. According to the Drug
Enforcement Administration (DEA), 85% of illegal drugs entered the U.S. via legitimate
means of transportation during this same period— and not through the southerri*oorder.
During the 1980's and early 1990's, the concerted efforts on behalf of the federal
government to curb drug interdiction in the southern border region may in fact have been
more of a political endeavor than the stated “significant threat to national security” as
proclaimed under the Republican administratiGiduring the 1980's and 1990's the border
region saw an influx of funding for drug interdiction and immigration enforcement; in the
1990's the border region would see the rise in joint operation between military and federal
agenciesto accomplish these objectives. The pattern of joint civilian-federal law enforcement
task forces that existed in the border region through out the 1980's and 1990's had its roots
in the National Narcotics Border Interdiction System (NNBIS) created by Reagan in 1983.
The NNBIS was headed by vice-president Bush and was to be an interlocutor or “interface”
between Department of Defense agencies such as the INS, ATF, Navy, Army, FBI, and DEA

and civilian law enforcement agencies, in order to coordinate resources for drug

3 ys. Congress. Senate. Committee on the Judiciary. 1991. Review of the National Drug Control Strategy. 102d.
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interdiction’® While the NNBIS did not demonstrate a significant improvement to
coordinating drug interdiction efforts, it served as the precursor to similar drug interdiction
ventures on the border.

According to Timothy Dunn, the most “fully developed” joint civilian and military
venture was “Operation Alliance.” Between 1986 and 1992 Operation Alliance “served as
the primary coordination body for collaborative in the border regidA&cording to James
Bowen, the senior tactical coordinator, “Operation Alliance was established to interdict the
flow of drugs, weapons, aliens, currency, and other contraband across the southwest
border.™ Operation Alliance would be the chief coordinating body of resources in the
southwest for drug interdiction and immigration enforcement for the latter part of the Regan
Administration and for George P. Bush.

In 1989 the creation of the Joint Task Force 6 (JTF-6) stationed at Fort Bliss in El
Paso, TX would mark the beginning of active-duty military operation on the bétdée
JTF-6 carried out some 775 missions from 1990 to 1992, and were responsible for patrolling

a 50-mile wide corridor that spanned the entire length of the western border, with around 60
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to 120 operational troops permanently assigned to the task fof¢ee JTF-6 participated

in drug interdiction and was the main coordinating body behind Operation Alliance,
“including ariel reconnaissance, and surveillance training, transportation assistance, ground
radar monitoring, training, and general engineering supgom.fact, the dirt road that runs

from the San Miguel border crossing gate (just south of the Nation’s capitol in Sells, AZ) to
San Diego, CA along the border is called the JTF-6.

The military operation on the border was not a small-scale endeavor. The troop levels
involved in JTF-6 operations ranged from around 500 to as many as 3000 troops on the
ground at anyone tim®. It is this militarization of the border, with the intent to combat drug
smuggling and to curb undocumented immigration, which has had a detrimental effect on
border-crossed people. During the 1990's many joint military operations took place on the
lands of Tohono O’odham Nation, in fact much of the Nation’s land along the border was
under military occupation by either federal agents. By the late-1990's much of the
militarization at the border had been scaled back due to the killing of a civilian in Texas. In
1997 the Department of Defense put a halt to all military patrols on the border and removed
all troops after U.S. Marines killed a 18-year old high school student, Ezekiel Hernandez,

while he was on the Texas border herding sfgep.

8 punn, 134.
81 Dunn, 134.
82 Dunn, 137.

Lorey,The U.S.-Mexican Border in the Twentieth Centw62.
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The aim of the joint military-civilian task forces were not to restrict the pass and
repass of transborder Indian tribes , nor had there ever been any directive from Federal law
enforcement agencies to do such. Even during the most active period of federal operations
to combat drug smuggling and curb undocumented immigration during the early 1990's,
Indian free passage across the border was never expressly restricted by Congress or via
federal directives. The joint-task force operations for The War on Drugs, compounded by the
efforts by the federal government to curb undocumented immigration, has impeded
American Indian pass and repass along the southern border and has ushered in an atmosphere
in which native people not only fear the targets of the Federal law enforcement efforts, but
the agents themselves. According to Valerie Taliman’s research on the subject the treatment
of Native, “As America’s drug war has escalated, everyone brown and poor has become
suspect®Former Lt. Gov. of the Tohono O’odham, Jose Garcia, elaborates, “A lot of elders
don’t speak English. They're not accustomed to having weapons shoved in theit*fabe.”
militarization of the border helped to create an even more hostile environment to safe pass
and repass, the prioritization of the federal governmentto restrict undocumented immigration
across the southern border in the 1980's and 1990's played as large a role in the erosion of
Indian sovereignty of border-crossed tribes as well. “We're treated like aliens on our own

land, even though we’ve been living on them for thousands of years” says Robert Cruz

84 valerie Taliman, “Borders and Native People: Divided, But Not Conqueiative Americas: Hemispheric

Journal of Indigenous IssueSpring 2001, 12
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member of the Tohono O’odham Nati®n.

The attempts to maintain cultural, religious, and political nexus across the U.S.-
Mexico border during the 1980's and into the year 2001 for all three of the tribes would be
restricted by the INS, now the CBP, and various immigration and drug interdiction
enforcement blockades. Yet during the latter part of this time frame efforts on behalf of
transbordertribes on both sides of the geopolitical boundary continued to reconnect and build
on the historic relationships with their brothers and sisters across borders; these would
increasein the face of adversity. Armando Gonzalez Castro, Kumia, Santa Catarina Principle
Chief, states “We want to have relations with the other tribes, to talk about history, to learn
about our ancestors. The people on the other side of the border are the same as us, except

they grew up over there®

Immigration Enforcement and the U.S.-Mexico Border

When border-crossed Indians and the Border Patrol have conflict, it will typically
stem from the tactics of the Border Patrol on the border and at points of entry. Often times
a lack of cultural understanding or sensitivity may be at the root of conflicts between agents
and Indian people. According to Henry Ramon, Former Vice Chair of the Tohono O’odham

Nation “[We] have tried to make them more aware of our cultural sensitivities, our sacred

8  Ppatrisia Gonzales and Roberto Rodriguez, Making the Tohono O’odham Nation Whole, Column of the

Americas, July 6, 2001 http://www.uexpress.com/
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sites, and our beliefs that the plants, trees, the cactus, the wildlife, and the Universe are all
interconnected. They cannot just come in an think this is their I&haVhile the situations

in southern Arizona and southern California share commonalities, a blanket approach to
address the unique issues of transborder tribes does not effectively address the full scope of
problems that the border has dealt transected tribes. Common occurrences in areas of close
proximity to the U.S.-Mexico border, but no less disruptive, are the daily occurrences of high
speed chases on Tohono O’odham lands by federal agents attempting to apprehend
smugglers; coupled with the traffic stops and questioning of suspected undocumented
migrants or smugglers on the Tohono O’odham Nation by the Border Patrol. Often times
members of the Nation can be stopped several times in a week, making pursuits and traffic
stops a source of frustration for tribal members. Ramon comments, “Thisis wrong. They stop
our car’s and point rifles at our head. This is our land from time immemofti&yven in the

wake of military occupation in the 1990's, many Native peoples believe that the situation on
the border has deteriorated. In comparing the two periods, Robert Cruz says, “Things are
worse now than a generation ag8lh southern California this sentiment is also widely held
among the Kumeyaay. Oletha Lei, Kumeyaay, states,“Up until the 1950's our people would

commonly cross the border for community and cultural events without a problem. With the

8 | aura Sullivan, Reservation pose border ridie Baltimore Surfeb. 17, 2002; 1A.

8 Judith Graham, Border crackdown vexes tritie Chicago TribuneDec 30, 2001; 14

% patrisia Gonzales and Roberto Rodriguez, Making the Tohono O’odham Nation@dhaten of the Americas
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tightening of the border since then, we have to be divided. Especially the basket weavers who
come across to help with cultural and ceremonial events as well as weaving classes$*for us.”
Other issues that affect these tribes unfold at border points of entry.

At Customs, or inline to enter the U.S. at a point of entry, religious and cultural items
brought across at the San Manuel Gate in Arizona, or at Tecate or San Isidro in southern
California, by tribal spiritual leaders can be mishandled or seized. This makes the actual
interpersonal contact between border-crossed Indian people and the federal agents a point of
contention, “traditional deer dancers and spiritual leaders have had their ceremonial
paraphernalia searched and confiscated, sometimes even destfdyedehry Jose, a
seventy-eighty year old Tohono O’odham man exemplifies ths conflict. Jose states,.“I've
stopped crossing. I'm not going there and have them ask me everything, have them search
me and undress mé&The increased efforts to combat undocumented immigration along the
U.S.-Mexico border have affected bisected tribes and their members to the same extent, if
not more, than The War on Drugs. This further impede American Indian pass and repass
along the southern border. The subject of immigration in the United States is an issue that
often rises to the national prominence when the U.S. economy is ailing or when dominant

society interprets athreat to its cultural and political hegemony. The political capital in using

o1 George Snyder, INS hassles Kumeyaay at US-Mexico bdtders from Indian CountryNovember 30, 1996,
at 12A.

92 valerie Taliman, “Borders and Native People: Divided, But Not Conquered,” 12.
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immigrants and foreigners as scapegoats is not new to national politics in the U.S. In fact,
some of the first partisan fights between the Federalist controlled Congress and Jeffersonian
Republicans were marked with the advent of the Alien Sedition Acts of 1789. In the 20
century, especially the years most germane to this study, 1978 to 2004, national attention and
government resources given to the enforcement of immigration laws along the southern
border would almost rival the fervor directed towards The War on Drugs— compounding
the difficulties in American Indian free passage along the border.

The increased efforts to combat drug smuggling in the 1980's and 1990's changed the
nature of the southwestern border so that safe, free passage on bisected tribal lands became
a risky affair for native peoples. The threat of encountering drug smugglers, or being
mistaken as one by federal agents and military troops, became a serious issue on the Tohono
O’odham nation until the demilitarization of the borderin 1997. During this same time frame
the U.S. would also take up a more aggressive posture towards undocumented immigration
along the U.S.-Mexico border. If exceptions had been unofficially made in the past, the new
era of immigration enforcement would heavily restrict pass and repass for all native people
(with the exception of the Texas Band of Kickapoo) along the southern border. For the
Tohono O’odham, Kumeyaay, and Cocopah who seek to cross the border, immigration
reforms would affect them directly. It is important that we now look at the build-up of the
national immigration enforcement strategies in the southwest and how they have affected
American Indian pass and repass.

According to Dunn, the Regan administration’s more aggressive posture towards
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immigration enforcement escalated dramatically in comparison to the Carter administration.
Quantitatively the differences in the two administrations are enormous. Dunn states that
under Reagan, the “expansion of the INS is readily apparent...Congressional appropriations
jumped 130% in funding and 41% in the number of staff positidhB&tween 1978 and
1988, INS funding from congress increased by 185%, or from $283.1 million in 1978 to
$807.8 million in 19887 INS personnel increased by 53% during the same frame as above,
going from 10, 071 to 15, 458 During the Bush administration from 1989-1992, the INS
immigration enforcement strategy continued on its trajectory, but also included drug
interdiction to a greater extent. While staff numbers dropped by 23% during the Bush
administration, funding rose by 19% to $961.3 million in 1992, with 73% of funding direct
towards border enforcemetitFor the Border Patrol, the Reagan and Bush administration
marked a time of largess. Border enforcement was given a disproportionate amount of
funding during the Reagan and Bush administration and The War on Drugs became an
integral part of border enforcement.

In addition to the highly publicized efforts to portray an image that the Republican
party was “strong” on national defense; the move by the Reagan and Bush administrations

to make the U.S.-Mexico border a center piece of the War on Drugs, and to aggressively

94 Dunn,The Militarization of the U.S.- Mexico Bordé®.
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enforce immigration laws, set the trend for future southern border policy. This facilitated the
public support for military style strategies in the borderland to further achieve the goals of
the War on Drug and border enforcement. During the first term of the Clinton administration

(1993 to 1996) the levels of funding for border enforcement were quite low in comparison
to his Republican predecessors; during Clinton’s first year in office border enforcement was
funded $361.7 million, but by 1996 the funding had risen to $506.8 miflion.

Under Clinton, staffing would increase from 3,522 agentsin 1993 to 5,697 agents by
the end of Clinton’s first term in offic&. Aside from increasing the number of agents on the
southwest border to levels higher than that of both Reagan and Bush, Clinton also continued
to blur the line between military and federal enforcement of the border. The tactics for border
enforcement and drug interdiction would change significantly under Clinton, primarily as a
result of military-style blockade operations. The military blockades would have the greatest
impact, both directly and indirectly on all border-crossed tribes in the southwest.

In 1994 immigration catapulted once again to the forefront of American domestic
politics, especially undocumented immigration from Mexico and Latin America, with the
passage of California’s Proposition 187, which sought to deny undocumented human beings

all state-wide services— including public education. In November of 1994, Proposition 187

% Immigration and Naturalization Service. “The Immigration and Naturalization Service: Building a

Comprehensive Southwest Border Enforcement Strategy” US Department of Justice. Washington: Government
Printing Office, February, 1996, 5.
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was passed by a majority of California voters. The proposition was tangled in the courts until
Governor Gray Davis took office in 2000, he then dropped California’s case for the
proposition. The anti-immigrant sentiment leading up to Prop. 187 in the Golden State did
not fall upon deaf ears in Washington. Prior to the passage of Prop. 187 in California, the
Clinton administration took up an aggressive campaign of military-style blockades along the
southwest border with the primary objective of redirecting the flow of undocumented traffic
away from urban areas and into desolate regions of the border.

Under the direction of Attorney General Janet Reno, the Clinton Administration
initiated military style blockades on the southern border called “multi-year operations.” The
military-style blockade operations fell within three of the four Border Patrol operational
sectors in which the three tribes of this study are located. In 1993 the INS embarked on its
first blockade with Operation Hold the Line in the El Paso Sector, in 1994 Operation
Gatekeeper began in the San Diego sector, which was extended to the Imperial Valley by
1998, and in 1995 Operation Safeguard would be initiated in the Tucson ‘S&ddurt of
fear for safety and the possibility of punitive legal measures by the federal government,
border crossing on tribal lands has been hindered by the Federal government’s strategies to
curb undocumented crossing of the southern border, and in its attempts to combat drug
trafficking. The effects of these policies have been negative for border-crossed tribes,

According to Louie Guassac, Mesa Grande Kumeyaay,“Interaction between villages almost

100 Immigration and Naturalization Service. “Southwest Border Strategy” INS Website. May 1, 1999.
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came to a stop because of Operation GatekeepferThe situation along the border in
Indian country is grim in economic and social terms. The factors that contribute to the
proliferation of drug trafficking and increases in undocumented immigration are governed
by corporate globalization and the high demand for illicit narcotics in the United States. Until
these dynamics change, something like an southwest border pass and repass policy must be
established for transborder tribal members along the U.S.-Mexico Border.

The real effects of the border patrol and the drug enforcement administration can only
be told by those it affects directly. Aside from evaluating the affects of macro level
enforcement strategies along the border, any comprehensive solution must take into account
current border issues that effect native and non-natives. We must look to the voices of
members of the Tohono O’odham, Cocopah, and Kumeyaay, and how the border effects
them as Indian people. Each of these Native Nation have a unique relationship to the border
and a organic approach to pass and repass. Now that we have a great degree of understanding
of how the border impacts Native peoples, we must take an in-depth look at currents attempts
by tribal nations, tribal members, and supporters of pass and repass on the southern border.
Especially one that looks at each border-crossed tribe individually. This will allow us to take
into account the differences in the dynamics between Tohono O’odham, Kumeyaays, and

Cocopah and their relationship to the border.

101 koren L. Capozza, INS Visas End Era of Exile for Kumeyaay Indides, California Media Onling
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Chapter 4
The Native Response to National Bisection on the Sonoran Desert

In this chapter | will look at the response of Native Nations and their members to
develop a resolution for pass and repass problems along the southern border. | will
incorporate as much as possible the active voices of the Tohono O’odham, the Kumeyaay
and Kumiai in Mexico, and voices from the lesser known case of the Cocopahs and Cucupa
of Mexico; itis my hope to include the perspectives ranging from tribal members, native and
non-native community-based organization, non-governmental organizations and others
making efforts along the border in Indian country that seek to create long-term and short-term
solutions to the problems generated by the southern border.

| will provide a brief history of how the US-Mexico border has historically impacted
each tribe respectively, | will characterize the way the border affects each tribe uniquely, and
in common with the other tribes in this study. In addition | will examine the current efforts
by tribal governments and their members to bring forth long-term, short-term, and
intermediate range goals to resolve pass and repass. | will also pinpoint the essential aspects
of a pass and repass solution on the southern border that must be presentin order to alleviate
the problems of the Tohono O’odham, Kumeyaay, and Cocopa respectively in a
comprehensive Native American Free Passage solution.

This comprehensive study of the Tohono O’odham, Kumeyaay, and Cocopah
movement for pass and repass along the US-Mexico border has not been covered in any of

the literature that currently exists on pass and repass and Native Nations on the US-Mexico
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Border. Although a more comprehensive approach is needed, such as an ethnographic
approach to the subject, it is my hope that the work found here will help to motivate an

undertaking that employs a more systematic and comprehensive approach to the subject.

The Tohono O’odham Nation and the U.S.- Mexico Border

The traditional lands of the Tohono O’odham comprised of the desertlands just south
of Phoenix, Arizona, to the lands south of Hermosillo, Sonora Mexico, and west to the Gulf
of Californial®dn 1853 the United States and the Republic of Mexico agreed to a land
transaction in which 29,142,000 acres of land would be sold to the United States in the
Treaty of La Mesilla or The Gadsden Purch&8és a result of the Gadsden Purchase, a 75
mile long swath bisected the southern portion of the Tohono O’odham nation between the
United States and Mexico; the border cut the traditional lands of the Tohono O’odham in
half, over 40 Tohono O’odham villages remained in Sonora, MeXit@he Tohono
O’odham were not consulted during the negotiation process to bisect their ancestral
homelands. In fact, it was not until 1937 that the United States government officially
recognized the Tohono O’odham Nation as an indigenous sovereign government. During this

period the Nation had to conform to the Indian Reorganization Act in the development of
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their tribal government. The criteria established to determine membership by the Tohono
O’odham were based on a census in which the only requisite was to be of O’odham blood.
The Nation referred to this census as the “baseroll,” and it included the O’odhams of Mexico
as well®*From this base roll the eligibility for membership into the Tohono O’odham nation
was established.

The enforcement of the border by the Border Patrol in the opinion of the Tohono
O’odham has seriously impacted the quality of life on both side of the U.S.-Mexico border.
As mentioned earlier, theim’dagor the Tohono O’odham “way of life,” which is a termn
that identifies a holistic look at the world based on the O’odham cosmology, is seen by many
O’odhams to be threatened by the current situation along the border and on the reservation.
The U.S. Border Patrol maintains three stations within the Tohono O’odham territory. The
stations are responsible for border enforcement of what is designated by the Border Patrol
as the West Desert operational corridor of the Tucson S&ttde Border Patrol stations
at Ajo in the west, Casa Grande to the north, and Tucson in the east effectively place the
entire nation within the strategic center of the southern border enforcement area of the West
Desert Corridor. The Border Patrol's objective during the late 1990's to direct the flow of
undocumented immigrant traffic into the rural desert was very successful. Much of the flow

has been redirect to the Tohono O’odham Nation, which is geographically sandwiched
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between the ongoing Operation Guardian and Operation Safeguard. The Nation has become
one of the main routes for undocumented travel into the United States. In 2003, the Border
Patrol made 347, 263 arrests for undocumented entries into the U.S. on the Tohono O’odham
nation; it is estimated that around 1500 undocumented people cross into the U.S. via the
Nation a day®’ While the economic, political, and law enforcement factors of increased
undocumented travel and drug smuggling on the reservation have begun to weigh heavily on
the Tohono O’odham nation, the issue of pass and repass continues to take center stage in
terms of the border and its effect on the nation and its member.

Due to the heavy Border Patrol activity on the reservation the Tohono O’'odham have
had to comply with U.S. Immigration and Customs law or risk facing Federal prosecution
for immigration violations. As a result this has put nearly 10,000 to 15,000 of the 24,000
enrolled Tohono O’odhams, whose citizenship status is tenuous under Federal requisites, to
try and figure a solution to their citizenship status for legal purp8%e3he Tohono
O’odham base roll of 1937 included O’odhams on both sides of the border, and for many
Tohono O’odhams of previous generations whose births were facilitated via traditional
midwives, official documentation of their births is not available. Thus, the Tohono O’odham
pass and repass situation is multi-dimensional in its complexity. For the Tohono O’odhams,
their members’ ability to even obtain documentation to qualify for a pass and repass policy—

should one be developed— would be difficult as a result of their citizenship status. Tohono
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O’odham , members who have immigration problems fall into one of four categories: 1) 7000
were borninthe U.S. but do not have documentation to obtain birth certificates; 2) 1400 who
were born in Mexico and still live in traditional O’odham territory; 3) 7000 members born

in Mexico and who now reside in the U.S. and are considered undocumented; and 4) 7000
members born in Mexico of parents who are U.S. citizens. These members live in the U.S.
also as undocumented people and qualify for dual citize#$hip.

The Tohono O’odham have tried a two pronged short-term and long-term approach
to the pass and repass issue. The short-term action was to secure Visas for 1238 members so
that they could cross the border freely for the present time. This, however, came at a cost of
$102,310 and is limited to 10 years of border crossing; however it does not address the right
to work in the United State's® This temporary solution also required the Tohono O’odhams
to cross at federal checkpoints and not at their traditional crossitiise long-term option
was to mobilized its tribal government and members to push forth federal legislation that
would make being afederally recognized member of the Tohono O’odham nation also confer
U.S. citizenship, thus simplifying the residual difficulties of passports, visas, and work
permits.

The Tohono O’odhams have attempted legislation in 1987 and again in 1998. Both

109 carmen Duarte, “Nation Divided: Tohono O’odham Campaign for citizenshig"Arizona Daily Star
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attempts failed. On Nov. 82000, the Tohono O’odham Legislative Council passed
Resolution No. 2000-512, formally requesting the U.S. government to amend the
Immigration and Naturalization Act of 1952. The Tohono O’odham seek to insert at
Subchapter lll, Nationality and Naturalization, Part I: Nationality at Birth and by Collective
Naturalization, 8301:Nationality and Citizens of the United States at Birth, (8USC §1401),
by adding the following new subsection (1):

(i) a person who is an enrolled member of the Tohono O’odham Nation. The

valid membership credential issued to such member pursuant to the laws of

the Tohono O’odham Nation shall serve as the legal equivalent of the

federally-issued Certificate of Citizenship and/or the state-issued birth

certificate for all intents and purposés.
The Tohono O’odham then embarked upon a campaign to address their pass and repass
dilemma by amending the immigration and naturalization laws.

In May of 2001, a delegation left from Tohono O’odham to Washington, D.C. in
attempts to petition Congress to change immigration laws so that all Tohono O’odhams will
be recognized as U.S citizeH$En route to Washington the delegation was hosted by a non-
profit group called “First Nations North to South” that works on indigenous issues that
plague Native people regardless of borders. In Albuguerque, the delegations held a press

conference to share with the public their goals for the delegation. From a video tape shown

at the news conference, the vice chairman of the Tohono O’odham Nation, Henry Ramon
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stated, “For fear of arrest, prosecution, and deportation, members in the United States don’t
visit relatives on the Mexican side and those in Sonora are prevented by the Border Patrol
from entering the United States or are deportéd.Known as the “Make it Right
Campaign,” the delegation arrived in Washington, D.C. on Jifh2@01. The delegates met

with Congressmen and women and discussed the situation at the border. According to Margo
Cowan, General Council of Tohono O’odham, “People (Congressional staffs) are generally
shocked when they learn that the nation is cut in half... and that members can’t travel freely
to their sacred sties:*®* The Tohono O’odham nation also published a glossy 92-page book
titled It is Not Our Fault: The Case for Amending Present Nationality Law to Make All
Members of the Tohono O’odham Nation United States Citwzich was distributed in
Washington D.C.This trip set the stage for Congressional support for the Tohono O’odham
pass and repass issue by Arizona congressmen .

In 2001 the Tohono O’odhams gained the support of two Congressmen in the 107
Congress. New Jersey Congressman Frank Pallone, a member of the House Resources
Committee, and Congressman Ed Pastor of Arizona both introduced bills in 2001: HR 1502
and HR 2348 respectively in January of 2001. Congressman Pallone visited the Tohono

O’odhams in Arizona and Mexico to observe first hand the effects of the border on their
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nation!'® Congressman Pallone then introduced H.R. 1502 in on Afl2D01. If passed,

H.R. 1502 would have allowed for all members of the Tohono O’odham nation in the U.S.
or Mexico to be given U.S. citizenship upon application, and that all members of the Tohono
O’odham Nation of Arizona shall be entitled to pass and repass the borders of the United
States?’ In June of 2001 Congressman Pastor introduced HR 2348. Congressman Pastor’s
bill echoed the call by the Tohono O’odham Nation’s legislative council resolution No.
2000-512torenderall enrolled members of the Tohono O’odham Nation as U.S. citizens and
to allow for the “valid membership credential” of the Tohono O’odham Nation to serve as
a “certificate of citizenship or State-issues birth certificate for all Federal purp8s€ke
aforementioned bills were introduced pre-Septemb®raa01, thus the tragic events of that

day put a chill on any legislation that sought border-crossing liberalization. It would not be
until 2003, that these two bills would be reintroduced in the™@8ngress. On March 18

2003 Congressman Pallone reintroduced his bill again, now known as H.S. 1333. In 2002
Congressman Pastor became the Representative df @engressional district of Arizona,

and Congressman Raul M. Grijalva became the Representative of ttistiict (which
included the Tohono O’odham Nation). Congressman Grijalva reintroduced Pastor’s H.R.

2348 on February 12 2003 as H.R. 731. The Tohono O’odhams seek to overcome the
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obstacles that had prevented the passage of their previous two attempts to achieve permanent
“pass and repass” privileges via legislation. Keeping in mind that too much compromise may
hamper tribal sovereignty, the proposed Tohono O’odham legislation calls for documents of
the Tohono O’odham nation to suffice for “pass and repass”. While the legislation is still
pending, the Tohono O’odham nation continues to take proactive steps in finding a solution,
such as the recent actions of an official delegation sent to Washington, D.C. to apply pressure
to the federal government. As efforts continue among the Tohono O’odhams, similar

organizing is taking place among the Kumeyaay in southern California.

The Kumeyaay & Kumiai

The traditional homelands of the Ipai (northern) and Tipai (southern) Kumeyaay, also
know as the Dieguefios, and known as Kumiai in Mexico, stretch from just south of the San
Luis Rey river in present day San Diego County to the north, to Todos Santos Bay in present
day Baja California to the south; from the Pacific Ocean in the west, to Sand Hills in the
Imperial Valley to the east? The Kumeyaays were bisected at the end of the war between
the United States and Mexico as a result of the terms of peace agreed upon in the Treaty of
Guadalupe Hidalgo in 1848. During the creation of the border, not one Kumeyaay was party
to the discussion of the partition of their land. The Kumeyaay would be left bisected, leaving

more than a dozen Kumeyaay bands and communities in the U.S. and about 20 Kumiai

19 Katharine Luomala. "Tipai- Ipai" I8outhwestedited by Robert F. Heizer. Vol 8 ddandbook of North
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villages in Mexico. In particular, the new border cut in half the Tipai contingent of the
Kumeyaay, separating the Tipai villages from the majority of Kumyeaays, thus dividing the
Kumeyaay nation between the United States and Mexico.

The Kumeyaay are the only one of the three Indian Nations in this study that formally
treated with the United States government. In 1852, Indian Agent O.M. Wozencraft
negotiated with 22 Captains and Headman of “The Nation of Dieguino Indians,” in terms that
became agreed upon in the “Treaty of Santa Ysabel.” This treaty, along with 18 others
negotiated between 1851-52 would be rejected by the U.S. SEhatbe Treaty of Santa
Ysabel did not contain language that referred to “pass and repass,” nor did it reference the
bisection of the Kumeyaay people. However, it did refer to the Kumeyaay or “Dieguino” as
one nation, no reference to Kumeyaay south of the border was made either. The Kumeyaay
would later be recognized by the Federal government as individual bands or communities,
but not as one nation.

The border and border enforcementremained a relative non-issue for the Kumeyaays
for many years. Similar to the Tohono O’odham experience, it would not be until the early
1980's that pass and repass would become an issue for the Kumeyaay along the U.S.-Mexico
border. As a result of the border enforcement strategies employed by the U.S. federal
government near and around the San Isidro-Tijuana and Campo-Tecate border crossings.

However, prior to more stringent enforcement of the border in the early 1908's, the

120 katharine Luomala. “Tipai- Ipai,”595.
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Kumeyaays, like the O’odhams had maintained a strong history of antipathy toward the
border. Border irreverence is popularly memorialized among the Kumeyaay with the well
known life of an elder by the name of Delfina Cuero. Cuero was born around the turn of the
century in Jamacha and lived in both the U.S. and Mexico in traditional Kumeyaay
communities. Her life and times are documentedire Autobiography of Delfina Cuero:

A Diegueno Indian as told to Florence Shig@®70). Delfina Cuero’s life story highlights

how, as a result of land dispossession, many Kumeyaays fled south into Mexico to avoid
persecution from Anglo and Chinese settlers in San Diego County. In the 1991 edition
Florence Shipek poses a question that has encapsulated the contemporary pass and repass
issues among the Kumyeyaay “Are we unwilling to allow the return of the children of people
who became refugees from the United States itself?” While not all Kumeyaay are refugees
from the United States to Mexico, this statement gives us insight into the historical view-
point that Kumeyaays have held in terms of the border, and it directs us to look at the types
of immigration issues that Kumeyaays in Mexico face which impede their ability to pass and
repass.

The situation at the border differs for the Kumeyaay from the Tohono O’odam in
many ways. While the ancestral/traditional land base of the Kumeyaay is bisected like the
Tohono O’odham, the modern tribal nations of the Kumeyaay are not. Whereas the Tohono
O’odham operated as a unified tribal entity, especially after 1937— after 1853 the Kumeyaay
evolved as separate bands, communities, and/or villages. The Tohono O’odham enroll

Mexican O’odham as part of the Nation, the Mexican Kumiai are not attached to any one of
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the 12 Federally recognized Kumeyaay bands. In addition, as mentioned in previous chapters,
the processes of history have had a deep impact in terms of the cultural retention for the
Kumeyaays north of the border. While the Kumiai in Mexico, for the most part, still maintain
much of their traditional culture including language, arts, and religion, the Kumeyaay in the
U.S. have had difficulties with balancing the Western and the traditional indigenous
Kumeyaay world.

The movementfor pass and repass among the Kumeyaay is different than the Tohono
O’odham in a few aspects. The Kumeyaay are separated into 12 independent and federally
recognized bands in the United States, whereas the Tohono O’odham remained centralized
as one Native Nation. As a result of land dispossession and frontier violence in southern
California and northern Baja California, the Kumyeaay's land-base and socio-political
structure are decentralized and, to an extent, fragmented, while the Tohono O’odham land-
base is partially bisected but largely contiguous. The Kumeyaays pass and repass efforts
reflect the contemporary reality of the Kumeyaay nation, which may in fact be more
reflective of their pre-contact socio-political tribal structure as Weéllmmigration issues
that affect Kumeyaays/ Kumiai fall into a few categories in regards to pass and repass
immigration issues: 1) Kumiai who were born in Mexico and still live in traditional Kumiais
territory and seek pass and repass for cultural and religious purposes; 2) Kumiai born in

Mexico and who now reside in the U.S. and are considered undocumented; 3) Kumiai born

121 katharine Luomala. “Tipai- Ipai,” 597.
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in Mexico and seek to work in the U.S. to help develop their communities back in Baja
California; and 4) Kumiai born in Mexico of parents who are U.S. citizens. These members
live in the U.S. also as undocumented people and may qualify for dual citizenship.

The Kumeyaay pass and repass efforts have taken a multi-pronged approach similar
to the Tohono O’odham, but due to a lesser stage of tribal integration with their Mexican
counterparts, cultural renaissance is a major impetus of the pass and repass work taken on
by the Kumeyaays north of the border. Louie Guassac, Mesa Grande Kumeyaay, Coordinator
of the Kumeyaay Border Task Force states, “They [Kumiai] give us a window to ourast.”

The Kumeyaay pass and repass efforts can be summarized into three strategies: Long-term,
short-term, and intermediate. As a result of the ongoing border crossing issues, the 12
Kumeyaay bands onthe U.S. side of the border have taken proactive steps to find along-term
solution to ensure pass and repass for their southern relatives. However, not to pigeon hole
the inter-tribal efforts, the pass and repass issues are greater than economic development,
legal theories, and immigration laws. Oletha Lei, Kumeyaay, clearly articulates the
motivation for pass and repass on behalf of the northern brethren, “Part of our Kumeyaay
nation lies across the border in Baj&”

Before 1993, the Kumiai routinely crossed the border using border-crossing cards

issued by thénstitution Nacional Indigen@NI), which is similar to the Bureau of Indian

122 koren L. Capozza, INS Visas End Era of Exile for Kumeyaay Indies, California Media OnlineMarch
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Affairs. This system was in place until 1993, it ended when “the U.S. Border Patrol
apprehended non-Kumeyaay/Kumiai using these passes and subsequently refused to accept
them, forcing the Kumiai to obtain Mexican passports for border crossifigihe Kumiai
then were subjected to going through the process of getting visas to cross into the United
States. Members of the Kumeyaays/ Kumiai tribes or communities, due to the the lack of
documentation, such as birth certificates, needed to prove U.S. or Mexican citizenship for
passports or visas, were faced with a giant problem as a result of the cancellation of the
programin1993. Since “most Mexican Kumeyaay lack birth certificates and other documents
needed.™® According to J.B. Kingery, Alpine resident, Kumeyaay community member,

The people have to show receipt that indicate they have homes in Mexico,

like proof of a gas bill, rent receipts and that sort of thing to indicate they are

returning to their home and have no intention of staying in the United States.

The problem is that many of the Kumeyaay people may only have a receipt

for a small propane tank and nothing else because they live very simple in

their villages in the mountains and often don't have anything likéthat.
The visa issue seemed to seal the border once and for all between the Kumeyaay/ Kumiai at
the San Isidro and Tecate border crossing.

In 1998, the 12 bands of Kumeyaay established the Kumeyaay Border Task Force

under the direction of Louie Guassac, Mesa Grande Kumeyaay, to deal with the “pass and

124 Luna, “The Border Crossed Us,” 168.
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repass” issue?’ The establishment of the Kumeyaay Border Task Force demonstrates a
long-term commitment to the Kumiai pass and repass movement. According to Louie
Guassac, “Now that we have more money, we want to direct it back to our culttfretie

Task Force works with U.S. and Mexican officials to find a resolution— some successes
were that documentation criteria have been loosened to allow the Baja California Kumiai
more leeway to obtain Mexican passports and border crossing cards such as the H1B1 Visas,
or laser visa!?® The cost of passports and the inability of many Kumiai to provide the
necessary documentation to obtain them has resulted in major restriction on the Kumiai to
cross the border:*

The laser visa approach is a short-term effort by the Kumeyaays to off-set the impact
of tighter immigration restrictions at border crossing in southern California. H1-B1 Laser
Visas cards require the Kumiai to obtain a Mexican passport, then to apply for a Visa with
this documentation. In addition, they must provide legal documentation of their economic
stability as well. According to Louie Guassac, “The Kumeyaay had hoped for a special card

of their own, but they'll take what they can get for now. It's good progress. We’re moving

127" Chet Barfield, “Kumeyaay Seek end to border as barrier,” Metro.
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forward.”! The visas that they ultimately were given are the same used by thousands of
Mexican each day to cross the border. It allows the cardholder to travel 25 miles north of the
border and reside in the U.S. for no more than 72 h&@i&imilar to the Tohono O’odham’s
progress with visas, the cards are only a temporary solution. The cards require U.S. and
Mexican documentation for issuance and force the Kumiai to cross at official border-
crossings. This work paid off when in January of 2000 the INS authorized 2000 H1 B1 Laser
Visas for Kumeyaays of Mexicd®

Similar to the Tohono O’odham experience, the United States has ignored the
traditional Kumiai lifestyles in Baja California. The current system is difficult for many
Kumiai to qualify under since documentation of their birth and even their Mexican
citizenship status is difficult to establish. In addition, concern by U.S. officials over the
issuance of visas to the Kumiai is that they may not return to Mexico once they get situated
at a Kumeyaay reservation in the north. However, Kumiai of Baja California contest this
point and assert that they do not have intentions to move to California; such a move would
leave their valuable lands vacant and subject to land squatters in the valleys of Calafia,
Guadalupe, and San Antonio de las Minas, in the heart of Baja California’s wine country.

This sentiment is supported by Javier Cesena, Kumiai, San Antonio de Necua, “The idea is

131 Chet Barfield, ‘Kumeyaay seek end to border as barrier: plan would reunited two halves of tribe,” Metro.
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not to go live over there. More than anything, it's to learn from each other and to exchange
our songs and cultural tradition§3* Angel Santos, Kumiai, San Antonio de Necua concurs,
“I don'twant to live in the U.S. | wouldn’t be able to have land there or raise my animls.”
Santos’ statement sheds light on another important equation to pass and repass across the
border: the ability for Native peoples along the border to improve their income by working
or selling crafts in the U.S., to improve their economic situation in Mexico.

Along with pass and repass many seek to work or sell their traditional crafts in the
U.S., requiring the acquisition of work permits. Louie Guassac comments further,
“Eventually, the Baja Kumeyaay want to bring baskets, pottery and other hand-made items
across to sell on this side to ease the poverty of their villages. That's a U.S. Customs issues
to be tackled later. Our focal point is the pass and repass isStidsan Albanez Higuera,
Kumiai, of Santa Catarina in Baja California also echos this sentiment, “If we get the pass
and repass, we can take stuff and sell it over there. If this could happen, it would be better
for us.”3” Border crossing cards, as a solution, do not address the long-term solution that
many Kumiai in Mexico seek, the ability to traverse their traditional homelands, on the legal
grounds that they possess from Indigenous rights; and have access to markets in the north or

on the sovereign territory of their northern cousins.
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While the Kumeyaay have not taken up the long-term campaigns, such as the Tohono
O’odhams have with their “Make It Right” campaign, they have taken some intermediate
steps should such a strategy be adopted. An intermediate strategy undertaken by the
Kumeyaay was a comprehensive census of their southern brethren in seven Kumiai
villages*® The Task Force members have taken on the arduous task of going door to door
in remote indigenous communities of Baja California to compile the census; the information
gained will help to verify the status of people seeking traveling papeiBhis census will
help to identify Kumiai and to concentrate on the type of documentation each member needs
in order to obtain “pass and repass” cards— any other strategy that would necessitate the
identification of their members in Mexico. Veronica Thing, Kumeyaay, from the Jamul
Reservation, highlights the personal and familial interests that motivate the northern
Kumeyaay to fight for pass and repass,

“My mom never talked to us about her people down here. We were never told

about the problems they had down there, or the culture. Because of my family

that's down there, that’s also why | decided to do this work. They don’t know

what a pow wow is. I'd like them to see that. And for my kid’s birthday

parties, funeral, family reunions?®

The work by the Task Force has not gone unnoticed by their southern cousins. According

to Javier Cesena, Kumiai, San Antonio de Necua, “It is very noble what out American
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brothers are doing for ug®*

During interviews for the Kumeyaay base roll in Baja California in 2000, Jamul
member Veronica Thing, her aunt Cruz Salgado of Ensenada, and Kumiai Herminia
Dominguez Crosthwaite from San Antonio Necua in Baja California discuss pass and
repass— we see the imposing nature of this work and the impact of the border on the
Kumeyaay/Kumiai Nation from this interchange. Sefiora Crosthwaite was skeptical of such
efforts to provide border-crossing cards, “She was hesitant on her age- 79 or 80, she decided-
and struggled to come up with the name of her birth place, a community né&8sfibra
Crosthwaite had been to the U.S. in the past and had no intentions of returning to the U.S.
Curious as to how long efforts would take to get the passport and visa, she states, “Before
| die?"*3 From this statement we can guess how long the eighty something year-old Kumiai
elder has dealt with the issues and the frustrations of the border, and its presence on her
people’s ancestral homelands.

The Kumeyaay campaign for pass and repass continues on intotloergry.

While the Kumeyaay Border Task Force is unique in its approaches to secure its indigenous
rights to traverse their ancestral homelands, their strategies are responsive to their Nation’s

border-crossing problems. As we see the similarities and differences of the Tohono O’odham
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and Kumeyays pass and repass issues, it should be evident that even a comprehensive policy
on the southern border would be struggle to encapsulate all the issues that face Native people
transected by geopolitical borders. While the Tohono O’odham are advancing in their efforts,
still in the beginning stages of pass and repass organizing are the Cocopah/Cucapa of the

Colorado River Delta in southern Arizona and northern Baja California.

Cocopah & Cucapa

The Cocopah & Cucapa, as they are known in Mexico, are the third group of this
study. In comparison to the Tohono O’odham and the Kumeyaay/Kumiai, the
Cocopah/Cucapa movement for pass and repass has just begun to break light over the
horizon. The Cocopah/ Cucapa are a border crossed tribe whose pass and repass movement
is very similar to both the Tohono O’odham and the Kumeyaay/Kumiai in many ways, but
also differs greatly in scope; the difference is that the Cocopah/Cucapa border issues also
include another geopolitical issue— the Colorado River Delta, regional water management,
and environmental pollution. The key issues for the Cocopah/ Cucapain regards to the U.S.-
Mexico border are: 1) pass and repass; 2) cross-border cultural reintegration; and 3)
environmental issues related to the Colorado River Delta.

The Cocopah/ Cucupé are Yuman-language speakers, like the Kumeyaay/Kumiai,
whose ancestral homeland is located in the lower Colorado River Delta at the three corners

of California, Arizona, and Baja California on the Gulf of California and at the edge of the
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Sonora deseft?! The history, culture, and traditional economy of the Cocopah/ Cucupa is
inextricably linked to the Colorado River and the environment of the delta. The Cocopah/
Cucupé are traditionally comprised of four politically autonomous bands or groups whom
lived in dispersed rancherias in the delta at the time of national bisection in 1853: the Wi
Ahwir in Baja California, from El Mayor to 15-20 miles north of there; the Kwakwarsh south

of El Mayor to the fresh water limit; and the Mat Skrui and Hwanyak south of San Luis,
Sonora**As aresult of the Cocopah geographical proximity to the strategic and fertile lands
of the Colorado River Delta, the Cocopah were seriously affected at a much earlier date than
most other indigenous nations along the bortférs.

The U.S.- Mexico border did not play a major factor in the course of Cocopah/
Cucupa history until 1853, at which time the Gadsden Purchase established an international
boundary through Cocopa territo¥f.Initially the Cocopah/ Cucupa territory was far south
of the confluence of the Colorado and Gila Rivers, which the original international limit in
1848, and at the time was located in the Republic of Mexico. Like the Tohono O’odham, the
traditional Cocopah/ Cucupa territory remained unbisected after the creation of the new

border created in the wake of the end of the U.S.-Mexico war, but was ultimately bisected
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with the Gadsden Purchase. The new border limit was created in 1853, when the area of the
Colorado and Gilarivers became a major point of conflict in the creation of the U.S.-Mexico
border as a result of problems with the Treaty of Guadalupe Hidalgo, due in part because of
the official map of the treaty, The Disturnell Map of 1847. The map had positioned the
region in error in regards to its true geological position. As a result of these conflicts, in
addition to other problems, new boundaries would be drawn in 1853.

When the U.S. and Mexican governments entered into new accords, in 1853, many
other cartographical and political issues arose from the mapping process. Most were solved
through the Gadsden Purchase. While some problems in terms of geopolitical boundaries
were solved for the two nation-states, new issues emerged for the Native Nations of the
Cocopah/ Cucupa. Where as the Cocopah/ Cucupé had resisted land dispossession from
Spanish, Mexican, and Anglos, now they faced a new challenge— the bisection of their
nation between two nation-states. Like the Tohono O’odham and Kumeyaay/ Kumiali, the
Cocopah/ Cucupa were not party to the discussions or actions which bisected their ancestral
homelands.

Like the Kumeyaay/ Kumiai and Tohono O’odham, the new border did not
immediately pose a problem in terms of pass and repass for the Cocopah/ Cucupa. It would
not be until the late 1930's that Native American free passage in the Colorado River Delta

region was impeded by the INS, at which time border enforcement upon the Cocopah/
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Cucupa effectively spilt the people into two nationalities in respect to the nation-stétes .
In the course of this study we have seen that one of the many adverse effects of geopolitical
borders on Native nations is that the enforcement of the borders is destructive to indigenous
cultures; but the bisection of the Cocopah/ Cucupa is also coupled with the geopolitical
situation that revolves around the environmental issues of the Colorado River. The border
and the river have brought about a dramatic change in the lives of the Cocopa people in the
twentieth century— after hundreds, perhaps thousands, of years of being river people, most
of them no longer live on the rivéf? The United States and Mexico have long battled over
the water rights of the Colorado River. According to Rachel Hays from the New Mexico-
based, International Relations Center,

The Colorado River Delta has been called the greatest border-zone ecological

catastrophe of the last several decades: the literal drying-up of the Colorado

River before it reaches the Sea of Cortez. Except during rare years of heavy

rainfall, the waters of the Colorado River now peter out in the desert sands

just south of the U.S.-Mexico border, the victim of Western development

upstreant>
As a result the Cocopah/ Cucupa have had to move further from the delta region on both

sides of the border. This cross-border and eco-zone movement created a diasporic affect on

the Cocopah/ Cucupa people, sending the traditional clans of the Cocopah/ Cucupa: the Wi
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Ahwir, Hwanyak, and Mat Skrui across the delta. According to Anita Alvarez De Williams,
Early in the twentieth century most Wi Ahwir moved into the area of
Mexicali and along the railroad on the Baja California border, but some of
them moved to Pozos Arvisu, south of San Luis, and a few others to land near

Somerton, Arizona. Most of the Hwanyak also settled in the vicinity of

Somerton, except those who went to live with the Mat Skrui people new San

Luis!®t

In 1917, under executive order, the Cocopah onthe U.S. side of the border secured two small
reservations in the Somerton, AZ ar¢aThe federally recognized sovereign land-base of
the Cocopah totals 6156 acre¥. The Cocopah have around 879 enrolled members and
around 475 live on the reservation in Sommettbn.

In Mexico most Cucapa today live in the settlement of EI Mayor Cucapa, some 56
km south of Mexicali, and in Pozas de Arivizu and San Luis Rio Colorado, S6hora.
According to Census data from 2000, there were 178 Cucapa speakers in Méfice.

Cucapawere granted afidoin the lower delta earlier this century, but mis-managementand
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takeover by non-indians caused it to be abandofédln 1974 the Mexican government

gave thenejidos,communal land grants, in San Luis, Sonora and at the confluence of the
Hardy and Colorado River in Baja California. The Cucapa land base is now the most
extensive of all indigenous communities in Baja California, totaling 143,000 hectares, but
most of which is parched and salinated due to the extreme environmental conditions of the
Colorado River Deltd® The Cocopah/Cucapa pass and repass movement is in its infancy.
Two issues which characterize border organizing of the Cocopah/Cucapa are the effects of
pollution and water usage in the U.S. on the Colorado River and its impact on the
Cocopah/Cucapa people, and pass and repass for purposes of cultural reintegration of the
Cocopah/Cucapa Nation.

At a major Border-Tribe conference in Hermosillo Mexico the Cocopah/Cucapa put
forth a resolution that addressed the Colorado River and their indigenous rights in terms of
accesstoresources. The resolution sought support for their fishing rights on and the pollution
of the Colorado River, both of which endanger their traditional livelihd&®ersonal
accounts from Cocopah Tribal members demonstrate how the River, pollution, and the
border have disrupted the indigenous culture on the delta. Billy White, Cocopah, used to fish

and walk the river as a boy. He mentioned how Cocopah relatives from the Mexican side of
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the border used to visit, but now it is too big a hassle. One day he showed a research unit
from Arizona State University how a restaurant’s plumbing emptied directly into the river
on the Mexican sid&?

Like the Kumeeyaay and the Tohono O’odham, the Cocopah have also tried to assist
their southern cousins with economic resources, but the border has adversely affect these
attempts. For example, in 1994 the Arizona Cocopah were prevented from using federal
tribal appropriations to fund a drug and alcohol abuse prevention program for Cocopah in
Mexico**Accordingto Will Ortega, a Cocopah Tribal Council member, "As we see it, we're
one tribe, and we want to service all our people. But the U.S. government doesn't see it that
way."*?We see from this comment from the northern contingent of Cocopah leadership that
the border is but a line for the nation-states on not for the indigenous of the delta.

The Cocopah/Cucapa have also made strived to reforge the cultural nexus with their
southern relatives. In March of 2004, the Cocopahs held a historic meeting in Mexico at
Pozas de Arvisu, Sonora. Organizers of the event said it was the first encounter of its kind

to bring together tribal members from Arizona, Sonora, and Baja Califdttilae Pozas de
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Arvisu gathering was intended to bring together Cocopahs from both sides of the border and
to raise awareness among non-Cocopa/Cucapa of the tribal presence in the area. Hermes
Flores, Cocopah, said “We want them to see how the people who were the first to in habit
this land live.™**While this may have been a firsttime eventin terms of a gathering between
the two Cocopahs & Cucapas to publicize their presence in the area, the Cocopahs &
Cucapas still maintained cross-border ceremonial relationships. According to Anita Alvarez
De Williams, when visiting between the two nations, particularly upon ceremonial occasions,
Cocopas speak their native langu#je.

The Cocopahs & Cucapas pass and repass effort is still new, but it adds another
factor to the equation of border-crossed tribes, the ability to deal with two sovereigns on
equal footing. While Federal Indian Law in the U.S. has had a long established presence in
U.S. Federal courts, it is but beginning in Mexico. However, due to the unique situation at
the border where the Federal government, particularly, the Border Patrol and Customs, have
sole authority without consideration of Federal Indian law, even Native Nations must search
for ways to deal with Federal agencies in this area. The situation on the Colorado River Delta
demonstrates that any solution to pass and repass must establish with it a multinational space
in which border-crossed Native nations, and the United States and Mexico can dialogue,
review, and take actions on issues which emerge from any solution that is agreed upon by

all parties involved. In this way, native peoples will not be excluded from the discussions and
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decision making process.

Whereas in the early 1990’s some the tribes had began to meet on the pretenses of
cultural gatherings and/or summits to reforge cultural nexus, and strategize for pass and
repass solutions, some, like the Cocopahs & Cucapas, would not begin this process until the
dawn of the 21 century. By the end of the 1990's significant work had been completed in
terms of organization and strategyto tackle problems that stem from the border on Kumeyaay
and Tohono O’odham land. While these efforts will take time, the resolve of the Tohono
O’odham, Kumeyaay/Kumiai, and the Cocopahs & Cucapas will allow them to be
triumphant. Itis important to note that these tribes are not alone. Across the southern border,
pan-Indian alliances and summits have taken place in order to unite tribes on similar issues.
These networks compose another major element in transborder tribal organizing on both

sides of the southern border: pan-tribal activism and support of non-tribal allies.

Politics of Pan-Transborder Organizing

Native American pass and repass along the southern border is not well documented
in studies in law or in the social sciences. The effects the border has had on transborder tribes
in terms of culture is also understudied. A study that looks at the effects of the border in a
cross-cultural context is greatly needed as well. While the literature is at times inactive in
exploring this subject, the activity among Native Nations and activists seeking to transcend
these problems is not. Tribal members and supportive non-tribal organizations have been

very active on the political and cultural fronts of pass and repass. A prominent organization
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that works extensively on issues involving Native people on the southern border is Coalicidon
de Derechos Humanos/ Alianza Indigena Sin Fronteras, co-foundeddlylatus, a Yaqui
spiritual leader and border activist in 19%7. According to Coalicion de Derechos
Humanos/ Alianza Indigena Sin Fronteras website, the organization seeks to, “build a
grassroots movement to promote respect for Indigenous human/civil rights, sovereignty,
protection of natural resources in native lands, and preservation of Indigenous culture and
language along the border and urban regidfsThis organization is an example of the
growing number of tribal alliances and human rights organizations that are active on the
issues that surround the border. According to Valerie Taliman’s article “Borders and Native
Peoples: Divided, But Not Conquered” iNative Americaghese groups are working
together, “to build a social justice movement focused on human rights abuses, treaty rights,
land claims and prevention of indigenous heritafe.”

Another group that seeks to serve the interest of border-crossed tribes is Native
Cultures Institute of Baja California (CUNA), based in Ensenada, CA. This institute
organizes various enterprises and cultural endeavors between Native peoples on both sides
of the international border in Arizona, California, and Baja California, such as the Pai Pai,

Kumiai, Kiliwa and the Cocopah. CUNA seeks to create workshops and other forums that
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allow members of indigenous communities to share their traditional knowledge and artistic
skills with their Native relatives and the public in California and Arizona. In addition to its
work in and around Native communities, CUNA also manages a Baja California Kumeyaay
cultural center in Ensenda, Mexico.

Organizations like Derechos Humanos/ Alianza Indigena Sin Fronteras and CUNA,
along with other non-profit and tribal organizations have helped border-crossed Indians by
holding “Know Your Rights” workshops in local communities, and by coordinating
dialogues between the “Yaqui, Tohono O’odham, Kickapoo, Gila River, Yavapai Apache,
Kumeyaay, and Cocopah” with the Department of Justice (DOJ) and th&INiSaddition,
they have helped to organize annual summits for transborder tribes to dialogue with each
other. The advent of these summits has helped to galvanize the efforts of border-crossed
tribes. Native leaders from the borderlands haven been able to support each others actions
on border issues and in the pass and repass movement through the inter-tribal organizing.
From this activism an alliance of border-crossed tribes along the northern and southern
border has taken root; these developments are primally a result of the conferences and
gatherings facilitated by tribal and non-profit organizations.

In 1989, one of the first conferences to bring together tribes affected by the borders

of the nation-states of Canada, Mexico, and the U.S. was “The Border Tribes Sdffimit.”
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In 1993 the Sycuan band of Kumeyaay hosted nine Paipai elders from Baja California at their
reservation near El Cajon, California for a week of inner-tribal cultural exch&hges.
Encounters like these help revitalize and fortify Yuman cultures along the border. In
attendance was Louie Gaussac of the Kumeyaay Border Task Force. He comments of the
1993 gathering that, “What it means is an awakening. It's almost an undescribable feeling
to meet with your ancestors. It’s like looking back at my ancestors, and here they are. Right
there.*”2Another encounter of transborder tribes on a much larger scale took place in Tecate,
Mexico in June of 1994. This conference was called The Auka Maj Kuar Kuar/ The First
Indigenous U.S./ Mexico Border Encounter. The Encounter was sponsored by the Instituto
Nacional Indigenista (INI), the Mexican counter part of the Bureau of Indian Affairs (BIA).
While the Encounter re-initiated the work or the 1989 summit, it lacked funds to help see the
resolutions passed come to fruitigh.

In September of 1994 another summit was held in Tecate that was organized by
Popular Cultures Directorate of the Tijuana Cultural Center. This summit drew some 500
participants from Native nations across Mexico and the 4. attendance were

representative of Mexican tribes from such states as Baja California, Sonora, Chihuahua,
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Coahuila, Michoacan, Zacatecas, Guererro, Oaxaca, and even representation from
Indigenous organizations from Peru. In attendance from the U.S. there were “Tohono
O’odham and Yaquis from Arizona, Kumeyaay, Luisefios and Acaghamen from California,
Paiute and Shoshone from Nevada, Apaches and Comanches from Texas, and Pueblo Indians
from New Mexico.™”® According to a conference organizer, Manuel Valenzuela, the goals

of the summit were “To encourage the analysis and reveal the reality of popular cultures on
both sides of the bordet™Similar to the objectives of the previous gatherings, this event
sought to unite native people who must contend with the border and border-crossing
problems.

It is evident that many of the tribes affected by the border are active in finding
resolutions to the problems that the borders cause. Many of the participants shared their
experiences at the border with other conference participant. A particularly outspoken
advocate for the rights of border-crossed Indians was Martin Rubio, Yaqui, of Arizona.
Rubio spoke of the summit’s promising outcomes stating, “In Mexico and all over the United
States, indigenous peoples have been fighting separate struggles... this is a chance for us to
come together?”” Statements like these from conference attendees demonstrate the

eagerness to participate in cross border organizing. Rubio further asserts, “We cross the
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border for ceremonial, religious purposes and we get hassled ‘@uiliile issues ranging
from politics, the environment, culture, and health care were discussed at the summit,
comment like those made by Rubio about cultural and religious maintenance demonstrate
how the border and immigration policies further stymie Native cultures. Rubio went on to
tell conference participants how immigration restrictions placed on Native peoples, who must
traverse the border, are also a form of cultural and economic tyranny.This is telling in that
these are not issues that do not solely affect the Kumeyaay and Tohono O’odham at the
border. Rubio poignantly states, “The passage of NAFTA created common trade laws for the
United States and Mexico. We see no reason why there can’t be laws on both countries
protecting sacred sites’® While the U.S. and Mexico can easily agree upon the free
movement of trade by engaging in such treaties as the North American Free Trade
Agreement (NAFTA) and the impending Free Trade Areas of the Americas (FTAA), they
prohibit the free movement of the indigenous peoples, cultures, or the protection of sacred
Native sites in the border region.

In September of 1995 the Second Border Meeting of Indigenous Peoples was held
in Hermosillo, Sonora. The five-day conference drew over 200 people and had over 15 tribes

represented. This meeting was organized by Yoemem Tekia Foundation, a non-profit
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organization on the Pascua Yaqui Reservafitthe conference workshops addressed issues
such as land rights, women and community organizing, environmental contamination of
indigenous communities, changes to the Mexican constitution, and border issues. According
to workshop organizer, Jose Matus, “The idea is to arrange meetings with U.S. and Mexico
officials in order to begin discussing alternatives, such as dual citizenship for binational tribe
members, or an ‘Indian Passport’ that would ease the crossing proteBse’ issues of
border-crossed tribes has also gained support from non-border crossed communities as well.
In April of 2003, UCLA students from the American Indian Student Association and
Movimiento Estudiantil Chicana/o de Aztlan, in collaboration with Alianza Indigena of
Organge County, CA, and Legislative Councilman David Garcia of the Chuku Kuk district
of the Tohono O’odham Nation organized a “US/Mexico Student Border Tour” on the lands
of the Tohono O’odham Indian Nation of which this writer was an organizer/partictfrant.
Accordingto the press release, the organizers who composed the “Border Rights Delegation”
aimed to highlight three issues: 1) the current struggle for border-crossing rights that the
[Tohono O’odham] Nation’s members are deprived of and to raise awareness for the current
bill in Congress to rectify this situation known as H.R. 2349; 2) to observe the effects of the

U.S.-Mexico Border that divides the Tohono O’odham people of the southern Arizona and
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Sonora, Mexico; and 3) to see the effects of ‘Operation Gatekeeper’ on the Nation and on the
conditions it has created for undocumented peoples on this teffitAigcording to the press
release this type of delegation was the first of its kind to bring attention to the issues that
affect the Nation along the border. The delegation stayed the weekend at the San Solano
Mission Churchin Tohono O’odham hamlet of Topawa. The delegates toured along 15 miles
of the JTF-6 border-front road, and met with Border Patrol Officials, Tohono O’odham
Police, and other members of the Nation. The AISA/MEChA Border Tour showed that the
issues of the U.S.-Mexico border also cross communities, especially those who are border-
crossed.

In looking for solutions for pass and repass tribes must be critical of all proposals in
that some may be detrimental to tribal sovereignty, especially if they inadvertently hamper
Native sovereignty across the continent. So all routes taken that look at Federal legislation
must be examined with a great eye for detail. A profound statement was made by Louise
Guassac, amember of the Kumeyaay Border Task Force, “What's embodied in this problem
is the fact that we have separate countries, Mexico and the United States, and we’re dealing
with two sovereigns®* What is at question here is Native sovereignty in long-term
solutions. An assertion of Native sovereignty over their ancestral homelands must take place
in order to secure a solution for pass and repass on the southern border. Questions to consider

for further study to frame such a challenge would entail: How do nation-state borders effect
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Native sovereignty in Federal Indian or International Law? How do tribes rectify the
problems created by geo-political borders without inadvertently ceding more sovereignty to
the nation-states? What will be the compromise between Native Nations and Nations states?
Can a solution be agreed to that does not further complicate “citizenship”? How do tribes on
the southern border re-frame the debate to US customs for work papers and cross-border
trade? These are important questions that must be dealt with critically by those working on
Native American Free-Passage. For border-crossed tribes from the Sonora Desert to the
Pacific, from the Pacific to the Colorado River Delta, whether borders were created by the
Treaty of Guadalupe Hidalgo or the Gadsden Purchase; be the issues in their communities
cultural, religious, health, economic or defense of Native sovereignty, this puts the meat to
the bones of the issue. In this chapter we have seen that the border has created a complicated
and detrimental set of results that threaten to have long term effects upon the civilization of
the Indigenous people of the southern border. It is my hope that this critical examination of
the issues of Native American Free Passage along the U.S.-Mexico border has demonstrated
the need for a multi-national solution which will attempt to address citizenship, employment,

trade, and cross-border Native Nations participation and sovereignty.
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Chapter 5
Treaties, Courts, and the International Arena &
Native American Free Passage on the U.S.-Mexico Border

In this chapter we will look at the potential role of legal bodies providing redress for
Native Nations bisected along the U.S.-Mexico Border. In particular | will look at 1) the
potential for a Indigenous pass and repass solutions to be initiated by international arenas
such as the United Nations and/or the Organization of American States; 2) an examination
of treaties applicable to the Tohono O’odham, Cocopa, and Kumeyaay that may assist their
pass and repass efforts on the southern border; and 3) the case law of immigration courts in
Native American free passage on the northern border with Canada, and the potential that
these cases have had to inform future policy for pass and repass along the southern border.

By examining these three areas for a potential solution to Native American free
passage along the southern border, | intend to demonstrate that these three areas are
important to consider in domestic and international legal settings for indigenous pass and
repass struggles, both in the United States and around the world. While these arenas are part
and parcel of the current pass and repass debates on the northern and southern borders, it is
my contention that none of these approaches can provide the equivalent or substitute for a
clearly articulated, comprehensive treaty; formulated with the participation of all nation-
states and Native Nations in the southern border region that are stake holders in the

procurement of sound Native American free passage policy along the U.S. Mexico border.
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International Approached to Pass and Repass

Current approaches by Native peoples of the Americas to appeal to world bodies, like
the United Nations and the Organization of American States, have been to ensure that
language exists in international documents that guarantees rights for the pass and repass of
indigenous people across nation-states borders. The two working documents are applicable
to this study are The United Nations Draft Declaration on the Rights of Indigenous Peoples,
and the Proposed American Declaration on the Rights of Indigenous Populations. The
importance of this approachis that the nation-states that are signatories to the aforementioned
documents will be bound to the Declaration under international law. For our purposes, onthe
U.S.-Mexico border, an approach that depends on the international community may not
resolve the pass and repass dilemmas of the Tohono O’odham, Kumeyaay, and Cocopa.

To be sure, aninternational approach to pass and repass along the US-Mexico border
to be sure is a beginning and not the end to the border woes of bisected Native Nations. This
approach can help, if approved by Mexico, by providing language and legal strength for
Mexican border-crossed tribes. However, Mexico has not been opposed to pass and repass
for Native people, it is US immigration, custom, and labor laws that impede the free
movement of border-crossed indigenous people. The international approach is not a viable
alternative for border-crossed tribes on the U.S.- Mexico border. In the literature review of
this study | examined the works of Richard Osbrun in “Problems and Solutions Regarding
Indigenous Peoples Split by International Borders.” At this time | will echo support for three

points, and restate Osburn’s assertion from his article, as to why international advocacy will
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be ineffective: 1) the U.S. Senate has historically resisted international oversight as an attack
on American sovereignty; 2) the U.S. has generally refused to allow international human
rights laws to be applied in the United States; and 3) in order for Native peoples to seek

redress on border issues, they would have to appeal to the International Court of Justice (ICJ)
and the U.S. does not recognize jurisdiction of this court over the United States.

For border-crossed Native Nations between the United States and Mexico,
international advocacy is not an option. Native Nations in the US can appeal to American
courts and use the well established field of Federal Indian Law to resolve their issues, if
applicable. The other possible benefit is, that if the Unite States signs to conventions that
have legal language that ensures pass and repass, Native Nations can use these conventions
to bolster their cases. However both the United Nations Draft Declaration on the Rights of
Indigenous Peoples, and the Proposed American Declaration on the Rights of Indigenous
Populations are not complete nor ratified, as of yet. In addition, although not viable for the
North American context, it is to the benefit of the world that Native Nations bisected by the
US-Canada, and the US-Mexico borders play an active role in the construction and advocacy
of pass and repass of nation-state borders for indigenous people around the world.

The United Nations Draft Declaration on the Rights of Indigenous Peoples contains
language that speaks specifically to pass and repass. In part VI, “Self Government and
Indigenous Law, Art. 35: Borders,” it states “Indigenous peoples separated by international
borders have the right to maintain relations and undertake activities with one another.” For

the North American context this is not sufficient since the issues of border-crossed Native
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Nations include both pass and repass, and issues of tribal members with Mexican citizenship
being able to work in the U.S. and/or bring across Native crafts and wares to be sold north
of the border. This only ensures that nation-states will not deny the ability of border-crossed
tribes to interact with each other. Under the current system along the southern border the
United States and Mexico are in compliance with the language of the draft declaration, since
neither country prohibits cross-border, inter-tribal gatherings.

In the American context the Proposed American Declaration on the Rights of
Indigenous Populations under construction by Organization of American States also contains
pass and repass language. The Declaration by the OAS is in an earlier stage of development
than the Draft Declaration of the United Nations. The current language is still undeveloped
and there are five competing proposals for pass and repass in Section Four. Organization and
Political Rights, Art. XIV: The rights of association, assembly, freedom of expression, and
freedom of thought, Sec. 2. it reads:

Indigenous [peoples/populations] have the right of assembly and to the use

of their sacred and ceremonial areas, as well as the right to full contact and

common activities with their members living in the territory of neighboring

states (in keeping with state border control regulations).

This language would not make any changes to the North American context, as it leaves pass
and repass to the auspices of established immigration and customs laws, with no regard for
tribal sovereignty, or the inherent rights of indigenous peoples.

The Nation State of Canada has proposed language as well. Canada has contributed

to the declaration:
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Indigenous peoples have the right of assembly and to the use of their sacred

and ceremonial areas, subject to the existing rights of third parties. They also

have the right to maintain and develop contacts, relations and undertake

activities with their members, and with other indigenous peoples, across

borders, which may be subject to reasonable and non-discriminatory customs

and immigration regulation.
This proposed language would surely move the existing situation in Canada from inherent
rights of indigenous people to traverse their ancestral homeland, to one, seen under
international law, as a delegated right by the nation-state. Canada has taken pass and repass
out of the context of inherent rights of the First Nations, and it leaves pass and repass up to
the “third parties,” or the non-native citizens of Canada. The United States contributed
language to the article of Proposed American Declaration on the Rights of Indigenous
Populations as well:

Indigenous individuals have the right to full contact and common activities

with sectors and members of their ethnic groups living in the territory of

neighboring states, subject to the nondiscriminatory enforcement of customs

and immigration laws.
The language in this passage would also not change the status quo along the US-Mexico
border, in fact it reinforces the current situation in which, absent a treaty or legislation,
Native peoples are not barred from interacting with each other, although they are still subject
to US Custom and immigration laws.

Indigenous people have also weighed in on the pass and repass issues at the
Organization of American States. The National Congress of American Indians, Amerindian

Peoples Association of Guyana and the Toledo Maya Cultural Council, and the Upper Sioux

Community have put forth this language:
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Indigenous peoples and individuals have the right to the use of their sacred

and ceremonial areas as well as the right to establish and maintain without

any discrimination, free and peaceful contacts with other indigenous peoples

and individuals that live in the territories of neighboring states or across state

borders.

This proposed language would maintain the trajectory on the US-Mexico, and US- Canada
border, allowing for pass and repass on religious grounds. It would not address the issues of
trade and work.

The Inter-American Juridical Committee (CJl) also has proposed language to these
issues as well. The CJI's propos is preoccupied with preserving the sanctity of international
borders and the rule of law, it read:

In those cases where a single indigenous population is established in the

territory of two or more states, the latter shall spare no reasonable

effort-without prejudice to their public policy, to their security and defense,

or to measures necessary to prevent criminal or illicit activiiggeserve

communication, cooperation, and traditional exchanges among individuals

belonging to that indigenous populatiGgGmphasis mine).
The CJI's contribution is constructive in that it speaks to allowing traditional exchanges
among individuals of indigenous populations. This language may allow for traditional
exchanges such as labor and goods created by crafts people as well.

It appears that the work and discussion of pass and repass in both the United Nations
and the Organization of American States Declarations allow for a full debate of Indigenous
free passage to unfold. However, they will not work in the North American context. Unless

they speak to unconditional pass and repass on the ancestral homeland of the Tohono

O’odham, Cocopa, and Kumeyaay, and the right to conduct cross-border trade, and the right
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to work within their Native Nations, none of the aforementioned declaration provide a
resolution on the southern border. In addition, the viability of the use of international law

within the U.S. is not plausible.

Tale of Three Treaties: Guadalupe Hidalgo, La Messila, and Santa Ysabel.

Border-crossed tribes along the U.S.- Mexico border would benefit from the
examination of the treatises of Guadalupe Hidalgo, La Mesilla (Gadsden Purchase), and
Santa Ysabel to help lay a legal foundation for indigenous pass and repass solutions. All
three could lend help to the current status of the Tohono O’odham, Cocopah, and Kumeyaay
pass and repass efforts. Treaties have not been employed to address issues such as pass and
repass, customs, or employment, relating to border-crossed tribes on the southern border, in
the courts, or to draft legislation. While none of the aforementioned treaties stipulate or
articulate pass and repass for the indigenous people specifically— they demonstrate, to some
degree, the trust responsibility that the Federal government had to some former Mexican
citizens, tribalized or not, upon transfer of citizenship from Mexico to U.S. sovereign rule
in 1848 and 1853.

However, the treaties of Guadalupe Hidalgo, La Mesilla (Gadsden Purchase), and
Santa Ysabel, can at best, be used as historical documents to inform us of the intent of the
Federal government at the time of their negotiations, ratification, or rejection. It is important
for us to explore the possible angles that these treatise may be used to buttress a case to

resolve the pass and repass issues on the southern border via an international treaty. It must
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be noted that none of these documents, on their own, can provide a legal case for pass and
repass along the U.S.-Mexico border. It is important to keep in mind that the notion of who
would be considered a Mexican citizen for purposes of these treaties, before 1846 and after
1849, would be contested for years to come in various court cases and land commission
across the southwest for Mexicans and Indians like during therid®2@ centuries.

For the purpose of this discussion, the terms agreed upon in the Treaty of Guadalupe
Hidalgo and The Gadsden Purchase apply to all three of the Native Nations in this study.
Prior to the transfer of sovereignty over the present-day southwest from the Republic of
Mexico to the United States in 1848, the Tohono O’odham, Cocopah, Kumeyaay and all
other Native peoples were considered full citizens under Mexican law. Although the
Kumeyaay where the first to be bisected in 1848 with the Treaty of Guadalupe Hidalgo, the
Tohono O’odham and Cocopah suffered the same fate with the signing of the Gadsden
Purchase in 1853; however, this does not mean that a different legal approach must be take
for the latter two Native Nations.

The Gadsden Purchase, in fact, strengthens the language in the Treaty of Guadalupe
Hidalgo by verifying that certain articles were in effect by 1853. In article V of the Gadsden
Purchase Treaty it states, “all the provisions of the eighth and ninth, sixteenth and
seventeenth articles of the treaty of Guadalupe Hidalgo” are still in &f&dius the

Gadsden Purchase upholds and reasserts the intent of those articles and the contents therein.
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Articles eight and nine of the Treaty of Guadalupe Hidalgo were upheld as valid in 1853.
This paints a clear picture that the land and liberties of former Mexican citizens should have
been protected under the said articles of the Treaty of Guadalupe Hidalgo, especially once
U.S. citizenship was conferred to the former Mexican citizens in the southwest via the nation
to nation negations, on the basis of Mexico relinquishing its sovereign rule over the
territory!®® The use of the Treaty of Guadalupe Hidalgo and the terms in the Gadsden
Purchase should not be considered too far of a stretch for Native Nations to invoke, nor
would it be an “experimental” legal tactic. Indeed, Native Nations have brought forth cases
using the Treaty of Guadalupe Hidalgo to redress land dispossession and to bolster religious
freedoms, like the 1986 religious freedom case of Jose |. Abeyta from Isleta Péfeliie.
use of these treaties is important as they provide an avenue where Native peoples, without
treaties with the federal government, can bring forth grievances for violations of the terms
of these treaties as they relate to pass and repass. When approaching articles eight and nine
of the Treaty of Guadalupe Hidalgo, they should be looked at for possible violations of free
passage restrictions on Native peoples drawing on their status as former Mexican citizens.
A close inspection of the Treaty of Guadalupe Hidalgo reveals that a case can be
made for Tohono O’'odhams, Cocopahs, and Kumeyaays which secures rights for cross

border trade without Tarriffs, and work permit exemptions. It is the interpretation of this
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writer that, when it comes to labor and trade, the US Customs and Labor laws are superseded
and a special relationship exists for those covered under this treaty in article 8. In terms of
customs and trade Article VIII it states:

Mexicans now established in territories previously belonging to Mexico, and

which remain for the future within the limits of the United States, as defined

by the present treaty, shall be free to continue where they now reside, or to

remove at any time to the Mexican Republic, retaining the property which

they possess in the said territories, or disposing thereof, and removing the

proceeds wherever they please, without their being subjected, on this account,

to any contribution, tax, or charge whatet#r.
In respect to Customs laws and trade across the southern border, such as the selling of goods
or other properties, the portion of the article pertaining to, “retaining the property which they
possess in the said territories, disposing thereof, and removing the proceeds wherever they
please, without their being subjected, on this account, to any contribution, tax, or charge
whatever."This is in effect a provision that allows for the Tohono O’odham, Cocopah, and
Kumeyaays to do what they please, on both sides of the border, with their property on either
side of the border, including working for a wage and/or conducting trade on tribal lands.
Article VIII provides the legal framework to justify provisions for a pass and repass policy
that incorporate the ability to work in the U.S. for members of Native Nations, without
hindrance, or even taxes or duties.

In terms of providing a legal framework which will allow the provisions of the Treaty

of Guadalupe Hidalgo to be used by Native Americans for purposes of pass and repass, and

188 Treaty of Guadalupe Hidalgo, Feb 2, 1848, U.S.- Mex., 9 Stat. 922, Art. VIII.
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which can be held binding to Federal Indian Law and not immigration law, we need look no
further than Article IX of the Treaty of Guadalupe Hidalgo. This article should be examined
for two strategic purposes: 1) the U.S. must allow for Indian pass and repass because to deny
it is detrimental to Native civilization, and; 2) the article’s language allows for the field of
Federal Indian Law to govern pass and repass and not US immigration law.

In Article IX of the Treaty it states,

“The Mexicans who, in the territories aforesaid, shall not preserve the

character of citizens of the Mexican Republic, conformably with what is

stipulated in the preceding article, shall be incorporated into the Union of the

United States. and be admitted at the proper time (to be judged of by the

Congress of the United States) to the enjoyment of all the rights of citizens

of the United States, according to the principles of the Constitution; and in

the mean time, shall be maintained and protected in the free enjoyment of

their liberty and property, and secured in the free exercise of their religion

without restriction.*®
Article IX guarantees former-Mexican citizens that, “in the mean time, [rights] shall be
maintained and protected in the free enjoyment of their liberty and property, and secured in
the free exercise of their religion without restriction;” we have seen that the prohibition on
Native American free passage on the southern border is detrimental to the cultural, religion,
economic and political well being of border-crossed tribes, and is a clear violation of the
treaty. Thus, article IX should prohibit any Federal restrictions on Native peoples from pass

and repass at the U.S.- Mexico border.

The legal language in article IX allows for the ability of individual Native Americans

189 Treaty of Guadalupe Hidalgo, Feb 2, 1848, U.S.- Mex., 9 Stat. 922, Art. IX.
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to employ Federal Indian Law and the need for codification of immigration and customs law
in relation to Native Americans, such as Native pass and repass cases, to be removed from
US Immigration and Customs laws and be codified under US Code 25. Article IX states that
“[Mexicans] shall be incorporated into the Union of the United States, and be admitted at the
proper time (to be judged of by the Congress of the United States),” The Indian Citizenship
Act of 1924 is the time when Congress saw “proper” to admit Indians as citizens to the
United States. The Act of 1924 also held that, “Provided That the granting of such
citizenship shall notin any manner impair or otherwise affect the right of any Indian to tribal
or other property.” This provides an avenue for Native Nations and individual tribal members
to tie Federal Indian Law and pass and repass together, and invoke the nation to nation
relationship tribes have with the Federal Government. Pass and repass is an issue in which
Native peoples along the U.S. Mexico border are being restricted from access to their
ancestral homelands or tribal “property®Since all three tribes have approaches to pass and
repass that are still new and responsive to the demands of their people, the aforementioned
arguments should be useful to them at this stage of their movements.

The aforementioned use of the Treaty of Guadalupe Hidalgo and the Gadsden
Purchase is conceptual in terms of its efficacy for pass and repass. The Treaty of Guadalupe
Hidalgo has been successfully used for Native American religious freedom cases, including

U.S. v. Abeyt&rom New Mexico. However, an argument based on religious freedom is not

190 Thisis especially true if we consider the Tohono O’odham situation in which enrolled tribal members who are

Mexican citizens, are not allowed to enter the Nation due to nation-state laws.
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a solid foundation to build a case. While Jose I. Abeyta won his case in District Court, as an
individual, religious freedom cases on a tribal level have not fared so well. In cases such as
Lyng v. Northwest Indian Cemetery Protective AssociaimHavasupai Tribe v USribes

tried to make a case that the actions of the government would not only infringe upon their
religious freedom, but destroy their religions altogether if they were restricted access to, or

if certain sacred sites were to be destroyed. In both cases the government ruled against the
tribes.

Even if a case could be made on the foundations laidlgytaand notLyngor
Havasupg it could not further the cause for American Indian free passage for our purposes
here, because it would lay the foundation of pass and repass as an individual right, and not
an indigenous right. The ability for an effective pass and repass solution to emerge from this
approach would be stuck in the courts because the current conservative movement would
derail it under the pre-tense that such a delegation of rights to Native Americans would
violate the “equal protections” of other US citizens.

A major blow to the use of these treaties in courts, in the California context, was
struck when in 1959 the California Indian Claim Commission found that, since the treaty of
Guadalupe Hidalgo had no language that applied to Indians, the US is not required to
consider arguments made by them under the auspices of the Treaty. Here the land
commission asserts:

Had the Mexican Republic recognized Indian right of occupancy in Spanish

or Mexican grants it would have been necessary to require the United States
to recognize and respect such Indian rights in the granted lands as it required
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out Government to respect and acknowledge the grantees’ rights and titles in

the granted lands. Since no such provision was made in the treaty, the Indians

had no rights of occupancy in the granted lands that we are required to

consider as obligation of the United Stafes.

The California Indian Land Commission could not, nor did they legally eradicate the
sovereignty of the California Native nations with this finding, but it did absolve the
possibility of California Indians from using the treaty in the courts.

The third treaty and last treaty from the southern border in this study is The Treaty
of Santa Ysabel?? This historical document is only applicable to Kumeyaays, and as it was
mentioned in a previous chapter, it was not ratified by the U.S. Senate. The importance of
this treaty is that its framework, as an historical document, to clear a path for negotiations
in which the United States recognized the Kumeyaay people as a contiguous sovereign
Native Nation. The federally recognized Kumeyaay bands would later obtain federal
recognition through executive order, and thus the treaty has no legal impact on them
presently. What is important about the treaty to the current pass and repass problem for the
Kumeyaay, is not what the treaty says, but what it does not say.

The question that must be answered when approaching the Kumeyaay and the Treaty

of Santa Ysabel is, did the Congress of the United States intend for the Kumeyaay Nation to

be bisected by the nation-state border? This opens up two more questions that must be

191 Robert F. HeizerThe California Indians vs. The United States of America (HR 44S0ocorro: Ballena Press

Publications, 1978), 115.

192 Charles J. Kappler.ebhdian Affairs: Laws and Treatie¥ol. IV. (Washington: Government Printing Office,

1929), 1127.
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explored. If the border was intended to apply to the Native Peoples, did Congress clearly
state this intent. If not, was the border seen as a geopolitcal border for the Kumeyaay? If we
look at the document and a map of the area in question, our findings are startling.

We must first look at the language of the treaty in regards to who and what territory
were incorporated into the negotiations. In the treaty it does not mention the U.S.-Mexico
border. Articles one and two are preoccupied with obtaining allegiance of the Kumeyaay to
the United State§31t did not grant or restrict pass and repass across the U.S.-Mexico border,
the issue is simply not considered. Thus, it can not be conclusively determined from this
historical document if the Congress of the United States intended the Kumeyaay to be
bisected. Given that Congress did not ratify the treaty, this alone speaks volumes about what
Congress intended. Since the Senate never ratified this treaty, it then restricts our use of the
Treaty of Santa Ysabel as an historical document .

The second point that must be looked at, in regards to the Kumeyaay and the border,
is to what bands of Kumeyaay did the treaty apply to? If we explore the background of the
signatories of the Treaty of Santa Ysabel we will see that the first two signatories are actually
Kumiai headmen from Kumiai villages in Mexico: Santiago of Ha-coom and Kwa-Pi of
Ta-cah-tay? In a 1936 map by Peveril Meigs titled “Native Groups in Northern Lower
California.” The first signatory of the Treaty are from villages that are now part of the nation-

state of Mexico. Santiago of Ha-coom [sic] or Jacume, is a village located southeast of the

193 Kappler, 1127.

194 Kappler,1128.
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present-day Kumeyaay reservation in Campo, and south of the U.S.-Mexico border. The
second signatory, Kwa-Pi of Ta-cah-tay [sic] or Tecate, Baja California, is also a headman
from Mexico. These two headmen may have been present because the U.S.-Mexico border
may not have been finalized by January 7th, 1852 the date when the Treaty of Santa Ysabel
was signed. If this was the case, it is unimaginable that the U.S. negotiators would have
foreseen the border as a problem, or even an obstacle for Native Nations, or even if it was
applicable to them. The historical evidence in the Treaty of Santa Ysabel demonstrates that
the border may have been seen as a political border intended for nation-states and not for the
Native Nations. In this way, the historical importance of the Treaty of Santa Ysabel helps
all three tribes in this study; the documents show that the U.S. did not intend for the border
to impede the life and liberties of Native peoples.

A close inspection of the Treaty of Guadalupe Hidalgo reveals that an argument can
be made for Tohono O’odhams, Cocopahs, and Kumeyaays which secures rights for cross
border trade without Tarriffs, and work permit exemptions, in article VIl of the Treaty of
Guadalupe Hidalgo. We have seen that Article IX of the Treaty of Guadalupe Hidalgo sets
the stage to challenge the Federal government’s application of immigration laws upon
indigenous people in the southwest, covered by the Treaty of Guadalupe Hidalgo, and that
the U.S. must allow for Indian pass and repass, because, to deny it, is detrimental to Native
civilization, a violation of article IX. Also, article IX dictates that Federal Indian Laws, not
U.S. immigration laws are applicable to Native peoplesin this regard because of the language

of article IX and the Indian Citizenship Act of 1924 require it. Lastly, the question must be
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answered “if the Congress of the United States intend for Native Nations to be bisected by
the nation-state border?” From this study it appears that Congress never intend to bisect
Native Nations. Thus, as the Tohono O’odham say, it is time for Congress to “Make it
Right.”"Sound legal and historical points from the three treatises can help to build a
foundation for a pass and repass policy that secures free passage, trade, and the ability to
work in the U.S.

These treaties cannot be depended on as stand-alone resolutions to pass and repass;
while they are instrumental to the Native American free passage on the southern border. They
can only inform the construction of policy in the debate and resolution process for the futur,
because the two ratified treaties do not have language that explicitly discusses Native
Americans, and the third treaty is not ratified, thus it is not law. The only solution is to
develop a clearly articulated, comprehensive legislation or treaty, formulated with the
participation of all nation-state and Native Nations in the southern border region that are
stake holders in the procurement of sound Native American free passage policy along the
U.S. Mexico border. Even with a clearly articulated legal right the history of pass and repass
rights for First Nations along the U.S.- Canada border can give us an insight to what is in
store in terms of treaties and the courts.

Undoubtedly, there will be conflict and a need for legal interpretation of any new
Native American pass and repass policy created by a comprehensive approach, especially in
the event of alegal challenge or conflict at the border. The US-Canada border is heir to over

seventy years of immigration and customs case law dealing with Indian pass and repass, a
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review of those cases will help to triangulate the potential trajectories for immigration and

custom courts in regards to pass and repass along the southern border and legal precedents.

Lessons from the First Nations

A case law review of the northern border is an important exercise for any party
seeking to create a significant pass and reapss strategy for southern tribes. By identifying the
major problems on the northern border, analyzing the precedents used by the courts, and
interrogating the use of canons of construction and treaties— we can better inform the
creation of policy for the southern border that is solid and concise for all parties involved.
In the event that a new immigration policy is adopted to rectify the Pass and Repass issues
along the southern border, the legal and judicial realm of an Indian border crossing policy
will inherit or acquire much of its history and case law from Unites States immigration and
customs cases that have ruled on Canada-US border cases that dealt with Indian free passage.
In the event that a resolution or a significant strategy is employed to address the pass and
repass problems along the southern border, regardless of attempts to create a plan of action
that minimizes inconvenience for the inhabitants of the borderlands, itis likely that problems
will arise in the interpretation and limitation of any Indian free passage strategy.

The free passage of American Indians is much more developed in the sense of a
structured legal and political understanding along the US-Canada border, as compared to the
southern border. Both the Canada and Mexico borders share a common history of wars,

colonization of Indian lands, and the establishment of bureaucracy to limit Indian migration
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across the border. However, the demarcation process along the northern border had Indian
representation from its inception. In 1783, the Treaty of Paris brought an end to hostilities
between the new nation of the United States of America and Britain, ending the
“Revolutionary War,” halting hostilities and granting recognition of the independence of the
former colonies. A major unresolved issue was the boundary between British north America
and the new United States of America.

Britain and the United States would treat again in 1794 (Jay’'s Treaty) and in 1815
(The Treaty of Ghent), before hostilities would finally cease. The language in the former
ensured the free passage of American Indians across the US- Canada border. In particular,
the Treaty of Amity, Commerce, and Navigation of 1794 or “Jays’ Treaty” is the bedrock
from which American Indian free passage is derived from for American Indians to assert
their inherent rights to traverse the northern border.

In article 11l of Jay’s treaty, the historic Indigenous rights of Native Nations and their
people to traverse their homelands, now bisected by the new border, are highlighted:

It is agreed that it shall at all times be free to His Majesty's subjects, and to

the citizens of the United States, and also to the Indians dwelling on either

side of the said boundary line, freely to pass and repass by land or inland

navigation, into the respective territories and countries of the two parties, on

the continent of America, (the country within the limits of the Hudson's Bay

Company only excepted.) and to navigate all the lakes, rivers and waters

thereof, and freely to carry on trade and commerce with each'&ther.

Other international treaties between the United States and Britain make reference to article

198 The Treaty of Amity, Commerce, and Navigation’ or Jay’s Treaty, between the United States and Great Britain,

1794, (8 Stat. 116, Art II1).
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Il in regards to Native American free passage, such as the Treaty of Ghent, which outlined
the final stage of peace and separation between Britain and the United States, and it reassured
the rights of Indian nations in the borderlands.

Jay’s Treaty has been looked to as the legal foundation fromwhich all pass and repass
policy is derived in Federal Indian law on the United States side of the border. Canada has
taken a much more conservative approach to Indian free passage: in contrast the United
States policy in the realm of immigration has been much more liberal. The policies
employed by the United States in regard to American Indian pass and repass along the US-
Canada border also are informed by a series of immigration and customs court cases that
range over seventy years. Ironically, immigration and customs court have independently
arrived at completely opposite views of Indian free passage. Where as the immigration courts
have arrived at aliberal pass and repass policy that basically exempts American Indians from
US immigration laws, which is also codified in US immigration law— 8 U.S.C. 1359, US
customs courts have all but eradicated the pass and repass legacy of Jay’s Treaty.

U.S. Customs Courts do not recognize the Indigenous people from the nation-state
of Canada as having inherent rights such as transporting commercial items across the border
that are subject to tariffs, as outlined in Jays’ treaty. Customs courts cannot make judgements
on immigration as it is not within their jurisdiction to rule on. While United States’
immigration policy in regards to the free passage of American Indians born in Canada has
beenrecognized, it has taken decades of immigration laws, and congressional acts to secure

the aboriginal rights of Indian free passage. The same has transpired in the Customs Courts,
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but with radically different outcome$® The ability for Native Americans born in Canadato
conduct trade across the border has been severely curtailed, and in fact, denied for all intents
and purposes. This is due in part to the misinterpretation of irrelevant case law to Federal

Indian cases, and the special status due to American Indians in US law.

First Nation Pass and Repass in US Immigration Court

The first immigration case that posed a challenge to the right of American Indian
passage and repassage along the US- Canada bordBraisasy. MCcandlesS’ The case
was heard before a Pennsylvania district court in 1927, with judge Oliver B. Dickinson
presiding. Paul Diabo, a Kahnawake Mohawk, was born on the Canadian side of the border,
and was facing deportation. Diabo was working as an iron worker in the United States and
was subsequently arrested forimmigration violations at the port of Philadelphia. Diablo filed
a writ of habeas corpus, claiming that US immigration laws did not apply to him as an
indigenous person, because he is exempt form immigration regulations due to article Il of
Jays’ treaty— which guarantees him pass and repass and full exemption from US
immigration laws. The immigration commissioner argued against Diabo in court, claiming
that the outbreak of hostilities in the war of 1812 had abrogated Jays’ Treaty, thus subjecting

American Indians from Canada to US immigrations laws. Judge Dickinson ruled in favor

196 see United States v. Garrow, 24 C.C.P.A. 410; 88 F.2d 318 (1937) and Akins v. United States 64 C.C.P.A. 68;
551 F.2d 1222 (1977).

197 United States ex Rel. Diabo v. Mccandless, 18 F. 2d 282 (D.C. 1927)
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of Diabo, allowing him to stay in the United States, and upholding pass and repass for
American Indians born in Canada, subsequently exempting them from US immigration laws.

District Judge Dickinson’s ruling highlighted an important point in regards to pass
and repass. Dickinson established that pass and repass was not a privilege, but an aboriginal
right, not delegated by Canada or the United States. Judge Dickinson asserted that the
reference to Native Americans’ pass and repass as described in Jay’s treaty, “was merely the
recognition of their right, which was wholly unaffected by the treaty, except that the
contracting parties agreed with each other that each would recognize it [pass and répass].”
This is significant in that the ruling iDiabo v. MCcandlesdid not credit Jay’s treaty, nor
the subsequent Treaty of Ghent as the source for Native American free passage across the
border, but rather Judge Dickinson asserted that the right had always existed; in effect, judge
Dickinson pointed out that Jay’s Treaty merely highlighted an already existent right as an
attribute of Indian sovereignty on both sides of the border.

In his jJudgement Judge Dickinson also underscores what Mignolo would assertis the
“colonial difference,” in regards to the disparate world views of the international border by
the Anglo-American governments, and Indian Nations. Judge Dickinson says,

From the Indian viewpoint, he crosses no boundary line. For him this does

not exist... the United States, having recognized his right to go from one part

of his country to another unobstructed by a boundary line, which as to him
does not exist, will not be taken to have denied, this right, unless the clear

198 United States ex rel. Diabo v. MCcandlek8 F.2d 282 (D.C. 1927), 3.
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intention so to do appears.
The importance of this ruling is that it underscores the already existent rights for Native
American free passage across the border, and that pass and repass does not emanate from
colonial governments. In the case, Judge Dickinson further elucidates that since Native
nations have always been, “An imperium in imperio” or nation within a nation, that this
status would allow for the US to curtail pass and repass— should congress wish to do so.
Dickinson'’s ruling was appealed to the third circuit appellate courts.

McCandless v United States ex rel. Diakas heard in the third circuit court of
appeals before judges Buffington, Wolley, and Davis in 1928. The opinion, written by
Buffington, affirmed the lower court’s decision to allow Diabo to stay in the United States.

In McCandess v. Diabthe courts ruling stated, in reference to the legal nature of the case,
that “Enlightened possibly by the status and relations of our own native Indians with
reference to our own nation, we note that the unbroken line of decisions has been that they
stand separate and apart from the native-born citizen, that they are all wards of the ffation.”
Thus, the appellate court approached the case duly from Federal Indian law and not strictly
as an immigration violation case. The findings of tffecBcuit court of appeals also relied

on the text of the Treaty of Paris, Jay’'s Treaty, and the Treaty of Ghent, as did the lower
district court.

The appellate court affirmed the lower courts ruling, with an opinion that further

199 United States ex rel. Diabo v. MCcandlek8 F.2d 282 (D.C. 1927), 4.

200 Mccandless v. United States ex rel. Diabb F,2d 71, 73 (B8Cr. 1928)
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characterized and underscored the inherent sovereignty of American Indians born in Canada
to pass and repass. The ruling also asserted that Article 1l of Jay’s treaty was not abrogated,
and that “evidently that article did not create the right of the Indian to pass over land actually
in their possessior?® This opinion would also hold that even if Jay’s treaty was abrogated,
the right to pass and repass was not given to the tribes, but rather it always existed since the
Six Nations tribe or Haudenosaunee nation, whom the petitioner was a member of, existed
long before the colonization of North America, and to be certain longer than the burgeoning
United States of America.

The appellate court’s opinion focused heavily on Article 1l of Jay's treaty, and the
subsequent language in references to Native American pass and repass in the other treaties.
It had been the argument of the Immigration Commissioner, McCandless, that the war of
1812 abrogated article lll of Jay’s treaty; and with the abrogation of the treaty Indians were
no longer exempt from US immigration laws. Judge Buffington also pointed out that to pass
and repass the border of two nation-states is not the right which is inherent to Native peoples,
but it is the right of the Indigenous people, who now live in the new borderlands of two
Western nation-states, to be able to traverse their ancestral homelands. Buffington
underscores this with his characterization of the sentiments of the Haudenosaunee towards
the border in saying:

Naturally the six nations resented the establishment of any boundary line
through their territory which would restrict intercourse and free passage of

201 Mccandless v. Diahot.
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their people, and remonstrance was made to the assumption of sovereignty
over what they regarded, and then occupied, as theif®wn.

These statements by Buffington further support the ruling of Judge Dickinson from the lower
court, inthat the treaties merely state an obvious fact of international law. Indian nations hold
sovereignty over their traditional homeland, which includes but is not limited to pass and
repass.

In consideration of the argument made by the immigration commissioner, that the war
of 1812 had abrogated the terms of Jay’s Treaty, article 1ll to be exact, this opinion also
clarified the status of Jay’s treaty in the courts. According to the court, pass and repass for
Indian tribes bisected by the border was never in danger of being overturned. The United
States and Britain further underscore the rights of Native nations in the borderlands (even if
a tribe had engaged in partisan warfare) in article 9 of the Treaty of Ghent in 1815. Making
reference to the treaty language, Judge Buffington quotes article 9 at length,

The United States of America engage to put an end, immediately after the

ratification of the present treaty, to hostilities with all the tribes or nations of

Indians with whom they may be at war at the time of such ratification; and

forthwith to restore to such tribes or nations, respectively, all the possessions,

rights, and privileges which they may have enjoyed or been entitled to in one

thousand eight hundred and eleven, previous to such hostffities.

Article 9 in the Treaty of Ghent effectively reaffirmed the language of Jays’ Treaty of 1794.

But it is important to point out that at no time had the right to pass and repass been solely

dependent on Jays’ Treaty. Both courts have held that Jays’ Treaty merely recognized an

202 Mccandless v. Diahat.

203 Mccandless v. Diabo, 7.

145



already existent aboriginal right of the Haudenosaunee.

These cases are significant beyond the scope of the northern border. | submit they
offer much more in terms of historical and legal opinion for pass and repass, beyond the
cases for which they've opined. It can provide for Native Nations and their members,
bisected by the southern border, important approaches in terms of pass and repass in terms
of tribal sovereignty. While Jay's Treaty and the Treaty of Ghent provide much in the
potential of legal strength when it comes to the cannon of construction, and court argument,
the opinions made in the district courts, appellate courts, and in the Supreme Court, offer
much more in the way of the inherent sovereignty of Native Peoples.

Aspects of sovereignty have been highlighted by US courts as inherent to American
Indian people and nations. This legal framework safeguards the ability of transborder
American Indians to traverse their ancestral homeland. This is significant in that a case may
be made, that on the southern border, as on the northern border, pass and repass is an
inherent right, and not a delegated oneMioCandless v. DiabhdHon. Buffington points out
that, “Naturally the Six Nations resented the establishment of any boundary line through their
territory which would restrict intercourse and free passage to their people, and remonstrance
was made to the assumption of sovereignty over what they regarded, and then occupied, as
their own.” The same case can be made for the Indigenous people of the southern border.
From 1848 to 2004, there are documented cases of resistance and sentiment by Indigenous
people from the Tohono O’odham, Cocopah, and the Kumeyaay nations, to the international

border between the United States and Mexico. “Naturally” as Judge Buffington has asserted,
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the demarcation of a border through the territory of the Indian nations would be received and
was received negatively by the tribes and their members. Although the restriction of free
passage was not enforced until the creation of the Border Patrol in 1918, the actual physical
border markers themselves were subject to constant destruction and vandalism by Tohono
O’odham in Arizona prior to the formation of the border pattol.

Oddly, even after the safeguards taken by the British and US governments in Jay’s
Treaty and the Treaty of Ghent to ensure the unobstructed migration of tribes back and forth
via the new borderlands, the United States did not seek the same for the Kumeyaay in the
Treaty of Guadalupe Hidalgo, whose territory was transected in 1848, nor for the Tohono
O’odham and Cocopahinthe Gadsden Purchase, whose bisection occurred during peace time
in 1853. Possible explanations for this is that this is the fact that the Tohono O’odham have
asserted that Congress did not intend for this and it is an oversight on international
proportions, or it has more to do with the political and military power of the nations and
nation-states during the 1.@entury.

As previously mentioned in this chapter, the use of immigration cases from the
northern border could help to inform the creation of a pass and repass policy on the southern
border. Unfortunately very little of the case law is transferable to the south, | attribute this
to the obvious The cases rely upon the historical particularities of the Northern border, and

as a result of the absence of a treaty between the United States and Mexico that provides
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language which articulates Native American free passage, like Jay’s Treaty does for First
Nations. The language used in the opinions of the northern border immigration cases can
offer the southern border some context to situate the legal case for pass and repass, as these
cases illuminate the inherent rights of the indigenous people of the border region to pass and
repass within their ancestral homeland—even if their homeland has been transected by the
international borders. Another approach would be to propose a bill in congress that would
re-codify immigration, labor, and customs cases involving American Indian Free Passage
into United States Code 25— Federal Indian Law. This would be another long-term
legislative solution. A strategic step like this would help clarify Congress’ intent in regards

to Native American free passage for the purposes of case law. From this standpoint,
members of Native Nations who pass and repass the southern and northern border could
wholly benefit from their cases being heard within the context of tribal law, or from the
nation-to-nation relationship between the US and the respective border-crossed Native
Nations, rather than in immigration and custom courts, where they are subject to individual
rights purview, rather than as a member of a Native Nation.

As stated preciously, The Treaty of Guadalupe Hidalgo has been used by Native
peoples in the southern border region to support various individual rights cases for Native
people from religion to land claims, but not for pass and repass. Even though language does
not exist in the treaties that explicitly allows for pass and repass of bisected Indian nations,
the legal language in the rulings for the US- Canada border all draw heavily from treaties,

in addition to the earlier language that differentiated the inherent rights of American Indians
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to pass and repass—even if later cases legally morphed this right into a “delegated” power.
A stronger case for this can be made if it is argued from a tribal sovereignty perspective,
rather than from an individual right. However, the absence of a treaty that guarantees pass
and repass is a problem. The cases in Canada demonstrate the difficulties even if one did
exist. What is needed for the southern border is a multilateral treaty between Mexico, the
United States, and the TohonoO’odham, Cocopah, and Kumeyaay. This treaty mustinclude
language for pass and repass, and it must also provide definitive language on the rights to
work, and the conduct of trade for their members on both sides of their traditional homelands

or on the lands of their Nations.
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Chapter 6
Conclusion: “Make It Right”

The current immigration and customs policies enforced by the United States on the
southern borderimpede the free movement of religion, culture, language, and tribal members
of the Tohono O’odham, Kumeyaay/Kumiai, and Cocopa/Cucupa nations. This situation
maybe in violation of the Treaty of Guadalupe Hidalgo and the terms of Gadsden Purchase,
as well as violates the trust responsibility the U.S. Federal Government to the Tohono
O’odham, Kumeyaay/Kumiai, and Cocopa/Cucupa nations. The lack of an established
protocol on the southern border for pass and repass subjects Native Nations to US
immigration and customs laws; whereas, article IX of the Treaty of Guadalupe Hidalgo
stipulates that Federal Indian Law should be employed instead, rather than allowing for the
nation-state border control regulations to infringe on the sovereignty of the Native Nations
along the U.S.- Mexico border. In addition, the systematic enforcement of federal
immigration policies by the United States on tribal lands, bisected by the international
border, the militarization of the border for drug interdiction and homeland security purposes
have also effectively upheld bisection, and sealed the border for Tohono O’odham,
Kumeyaay/Kumiai, and Cocopa/Cucupa nations.

After a comprehensive review of the affects of the U.S.-Mexico border on the three
Native Nations in this study, | advance that the most beneficial solution to the current
problem is a multinational treaty between the Tohono O’odham, Kumeyaay/Kumiai, and

Cocopa/Cucupa nations, the United States, and Mexico in order to resolve the issue of pass
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and re-pass on the southern border with the aim of facilitating a higher quality of life for
Native Peoples on the border, ensuring safeguards for Native cultures, religions, languages,
and economic stability, so that the civilizations of the Tohono O’odham, Kumeyaay/Kumiai,
and Cocopa/Cucupa nations continue to flourish un-impeded along the southern border. A
multinational approached for Native American Free Passage on the US-Mexico border must
be approached, by all stakeholder, in two phases: 1) The Border Tribes Treaty/Agreement;
and 2) The Multinational Coordinating body. During the first phase of the Border Tribes
Treaty/Agreement, a document must be secured in which both the United States and the
Mexican governments legally bind themselves to cooperate with Native Nations bisected by
the southern border to resolve the border issues that adversely affect their Nations.

The United States, Mexico, the Tohono O’odham, Kumeyaay/Kumiai, and
Cocopa/Cucupa nations all must have an equitable space at the table during the negotiations,
and the Native Nations must have veto power in all aspects of the negotiations. The basic
tenets of such a treaty or agreement should include:

1) the right of Native Nations to enroll their members from both sides of the border on their
ancestral territory in which they have a cultural nexus;

2) the right of pass and repass, work, residence, and use of the territory of their nation;

3) the right to transport possessions across the southern border, and the ability to conduct
carry on trade within their ancestral homelands;

4) the right to receive servicesin the U.S. and/or Mexico on the same basis as other members
of their respective tribal nation; and

5) the inherent sovereignty of border-crossed Nations must be reaffirmed in this agreement,
thus members of the Native Nations party to this agreement will not be subject to US and/or
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Mexican Immigration and Customs laws, and instead the Tribal Courts of the participating
Native Nations will regulate migration and trade on the lands of their nations.

The process should be responsive to the needs of the Native Nations on the southern border
and allow for the consideration of more issues that are deemed relevant to the discussion of
the border and indigenous peoples and governments.

The second phase of the process will be the development of a multinational
coordinating commission to have jurisdiction to resolve border disputes and to facilitated the
development of further policy. | propose a coordination model similar to that which emerged
from the 1983 Agreement on Cooperation for the Protection and Improvement of the
Environment in the Border Area (also known as the La Paz Agreement), the Border 2012

program. According to a Environmental Protection Agency document titled, Border 2012:

U.S.-Mexico Environmental Progrartnis program “empowers the federal environmental

authorities in the United States and Mexico to undertake cooperative initiatives and is
implemented through multi-year binational prograrts.” This border environmental
coordination effort also included state, federal, and 26 tribal governments within 100 km of
the southern bordéf® This commission demonstrates that the US and Mexico can work with
Native Nations to solve border issues.

The structure of the Multinational Tansborder Tribe Commission would be composed

205 ys. Environmental Protection Agency. 2002. Border 2012: U.S.-Mexico Environmental Pré¢mahington

D.C.: GPO. [EPA-160-D-02-00], 10.

206 ys. Environmental Protection Agency. 2002. Border 2012: U.S.-Mexico Environmental Préé¢mahington

D.C.: GPO. [EPA-160-D-02-00], 11.
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of a three rung system. The first is the ‘Multinational Coordinators.” This would be the
executive council of the commission, and would be composed of the Bureau of Indian
Affairs from the United States, the Institution Nacional Indigena, the Tohono O’odham
nation, Kumeyaay/Kumiai nation, and Cocopa/Cucupa nation. The second rung would
consist of: Regional Workgroups, Border-wide Workgroups, and the Policy Forum. These
work groups would serve as standing forums made up of reps from the Multinational
Coordinators and other agency and agents from the stakeholders of this commission. The
Regional Workgroups will focus on the: California- Baja California border region, the
Colorado River region, and the Arizona-Sonora region. The Border-Wide Workgroups can
be charged with Agreement Compliance, and also issues such as migration, labor, trade, and
the environment. The Policy Forum is the last in this rung, and it focuses on long-term, on
going issues such as pass and repass, culture and the border, water management, and waste.
The third rung would consist of tasks forces for the workgroups to address issues of border-
crossed communities among border-crossed Native Nations, and to provide and avenue for
tribal members to dialogue with the commission (See Appendix ).

The procurement of a Border Tribes Treaty/Agreement and the establishment of a
Multinational Coordinating body to enforce the agreement, is not a guarantee that the
problems of the U.S.-Mexico will end, nor does it assure the persistence of Native cultures,
religions, languages, and economic stability on tribal lands. If there are any lessons from the
U.S.- Canadaborder, itis that even with a treaty, such as Jay’s Treaty, which explicitly states

that First Nations have the inherent right to pass and repass the northern border, and conduct
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trade, we see that the nation-states consistently seek to restrict this aspect of Native
sovereignty through its agents and in their Customs and Immigration courts. Thisis anissues
of inherent indigenous sovereignty, and this must be at the forefront of pass and repass, not
just on the southern border, but at any geopolitical boundary in which nation-states have
imposed their colonial borders upon indigenous peoples.

In Leah Castella’s legal note, "The United States Border: A Barrier to Cultural
Survival," she shares a story about Deskaheh, a tribal elder of the Cayuga Iroquois Nation
and early advocate for the recognition of indigenous and treaty rights. This tragic tales ends
when Deskaheh was denied repass into his native Canada upon return from the League of
Nations in Switzerland in 1924. He spent the rest of his life in the U.S. Deskaheh's final
words were to "fight for the line," a reference to the boftiéFhe last words of Deskaheh
are just as relevant now as they were in the 1920's. Native Nations must be incorporated into
the debate and resolution process of border issues that adversely affect their nations and their
members with the nation-states. After one hundred and fifty years of neglect and abrogation
of treaty rights, along with attempts to diminish their sovereignty, it is time to ‘Make it

Right.’

207 | eah Castella. "The United States Border: A Barrier to Cultural Survival." Texas Forum on Civil Liberties &

Civil Rights. no. 5: (2000): 215.
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Appendix

The Multinational Transborder Native Nation Commission

Multinational Coordinators

BIA (USA)

INI (Mex.)
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